
V O l-  XI iAJCKNOW  SE R IE S 7 5 7

that uuder the Han ah law a mere declaration by the 
waqif is sufficient to complete a waqf and it is not neces
sary that possession be delivered to the mutawalli.

Question No. i ( b ) — In view of the answer to question 
no. I (a) no question arises as to a change in the charac 
ter o£ possession when the ŵ aqif is himself the first 
mutawalli.

Question No. a— The answer is in the negative.
Question No. 5— The answer is in the negative.
Question No. 4—Although it is possible to regard tlic 

waqf of 19th February, 1.939, in this case to be one for a 
purely religious purpose and as such beyond the scope 
of the Mussalman Waqf Validating Act of 1913, yet as 
that waqf must be held to be invalid for reason of its 
consisting of mortgaged property the question wdiether 
or not it is valid under the aforesaid Act does not 
actually arise.
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Before Mr. Justice Bisheshwar A'ath Srivastava, 

and Mr. Justice E. M. Nanavutty 

P A N D F I’ B R IJM O H A N  N A R A IN  K A U L  ( P l a i n t i f f - a p p e l 

l a n t )  V. SH. M O H A M M A D  A B D U L  A H A D

AND O TH ERS ( D j^FI'.NDANTS-RESPONDENTS)*

Civil Procedure Code (Act V of 1908), Order X X X I V ,  rule 5—  

Mortgage suit— Preliminary decree passed in terms of com

promise— Decree contemplating passing of final decree in 

terms of certain evenhialities— Passing of final decree, if can 

he refused.

W here in a mortgage suit, a preliminary decree for sale is 

passed in terms of a compromise and the decree is not only 

headed and described as a prelim inary decree for sale, but 

expressly contemplates and provides for the passing o f a final 

decree in ceilain eventualities, the making of a fmal decree 

under Order X X X IV , rule 5 , C. P. C., cannot be refused on the 

ground that the decree being one based on a compromise no 

final decree was required and that the dccvcc passed in terms
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1035 of the conii)i'oiiiise was itselC execiuahle. Ahrnad Beg  v. The  

Allahabad Bank, Lim ited (i), and Askari Husain v. Jahangira 

BMJMOHAif Mai (2), distinguished, Nanku Singh v. Parinainia'nand (?■>),
N a r a in  j

I^TJL relied on,

Sheuvh Messrs. L . S. Misra, Kashi Prasad Srivastava and
N . Chak, for the appellant. 

ahad Messrs. Aj i t  Prasad, K . N . Tan don  and R a j Naraiii

Shukla, for the respondents.
Srivastava and NanvwutiT i JJ- •' — This is a plain

tiff’s appeal against the order, dated the 26th of Novem
ber, 1932, of the Subordinate Judge of Hai'doi dismiss
ing his application for the making of a final decree.

The plaintiff brought a suit for a decree for sale on 
foot of a mortgage deed, dated the 13th of October, 
1920. A compromise was arrived at between the plain
tiff on the one hand and defendants 1. 2, 5 and 7 on 
the other. Defendants 3 and 4 did not join in the 
compromise, and the case proceeded ex parte against 
them. Ultimately a preliminary decree for sale was 
passed in terms of the compromise. One of the terms 
of the compromise embodied in the decree was Jiat if 
in any year the instalment fixed under the compromise 
“be not paid on the due date and the defendant No. 1 
may make default, then after two months from the date 
of the default the conditions regarding instalments shall 
not be binding on the plaintiff, and the latter shall have 
power to get a final decree made' ’ in lieu of the whole 
amount due with future interest and get the mortgaged 
property sold. It further provided that if the sale 
proceeds “be not sufficient to pay off the demand due 
to the plaintiff then the plaintiff shall have the pow<̂ r 
to get a decree prepared against defendants 1 to 4 in 
respect of the outstanding amount under order XXXIV, 
rule 6 of the Code of Civil Procedure.” On the igdi 
of July, 1932, die plaintiff made an application alleging 
that the defendant No. 1 had paid the first instalment 
only at the ajipointcd time and. that the 2nd, grd and
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4th instalments were not paid on the, date& fixed for
their ptiyment under the compromise. He according;]y ----------
claimed that a final decree should be made under order B b ijm o h a n  

XXXIV, rule 5  of the Code. This application has been 
rejected by the Subordinate Judge on the ground that 
the decree being one based on a compromise no final M o h a m m a d  

decree was required and the decree passed in terms of the ahTd 
compromise was itself executa ble. He has relied on a 
decision of the late Court of the Judicial Commissioner c- ■

brivastavn
of Oudh reported in A hm ad  Beg- v. T h e  AUahabad Bank,
T • 7 / X ■ f  1 • ■ V U t t y . J J .
L im ite d  '(i), m support of ms contention, lh a t  case 
is, in our opinion, not ini point. jA.t page-sg of the 
report the learned Judges who decided that case observed 
as follows:

“It is also clear that the compromise did not contem
plate the necessity of a final decree being prepared, but 
meant that the debt should be realisable directly in 
execution proceedings without the intervention o£ any 
further decree, that is, of a decree absolute.”

The fact that the compromise in the present case 
expressly contemplated the necessity of a final decree 
before the plaintiff could execiue the decree for the 
entire balance due to him clearly differentiates that case 
from the present one.

The learned counsel for the respondents has lelied 
also on a Full Bench decision of the Allahabad High 
Court reported in Askari H u sa in  v. Jahangira M a i (3).
This case also is, in our opinion, distinguishable on the 
same ground as the case reported in A h m a d  B eg  v. T h e  

A llahabad B ank, L im ite d  (1). It may be mentioned 
that this case was similarly distinguished in a later case 
of the Allahabad High Court reported in N a n k u  Singh  

V. Parm atm anand  (3), which is very similar to the case 
before us.

As already stated, the decree in the present case is not 
only headed and described as a preliminary decree for 
sale, but expressly contemplates and provides for the 
passing of a final decree in certain eventualities.
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1935 The learned counsel for the respondent also wished 
to contend that there has not been any such breach of 
the terms of the compromise as would entitle the piain- 

Katxl tiff to apply for a final decree, and that the application
Sketch for a final decree was barred by time. These matters

have not been gone into by the lower Court, which has 
Ahad disposed of the application on a preliminary ground.

They can be urged before the Subordinate Judge when 
Srivastava hc dcals with thc merits of the case.
°̂ vuUŷ jT We'accordingly allow the appeal with costs, set asicic 

the order of the lower Court, and remand the case to 
the Subordinate Judge of Hardoi for disposal according 
to law.

Case rernapded.
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