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Before Mr. Justice Bisheshioar Nath Srivastava

I 'lR M  G A N G A  D IN  G U R  P R A SA D  ( D e f e n d a n t - a p p l i c a n t )  D Q cem ^ er  o- 

V. T H A K U R  JA G M O H A N  SIN G H  —

(P l a i n t i f f -o p p o s i t e  p a r t y )*

Provincial Insolvency A ct (1‘ of 1950), section ^8(5)— Suit to 

recover nioyiey from firm adjudged insolve7it— Leave of Court 
not obtained— Siiit̂ , luhether barred.

A  suit for the recovery of a sum from a firm adjudged in- 

M)lvent is barred by the provisions of section 58(3), Provincial 

Insolvency Act, wiiere no leave of the Court is obtained for its 

coininencement by the plaintiff. Fida Husain v. T h e Collector 

of Shahjalmnpur (i), dissented from. Firm Panna Lai Tas- 

saduq Husain Firm. Hira Naud Jiiuan Ram ( )̂, and 

Ponnusami Chettiar v. Knlial)erurnal (g), relied on.

Mr. K . N . T a n d o n , for the applicant,

Mr. H ar Narain Dnss, for the opposite party. ■“
S r iv a s ta v a , J. : — This is an application under sec

tion 25 of the Provincial Small Canse Courts Act for 
revision of the decree dated the 56th of January, 1935̂  
of the learned Munsif of Sitapur in the exercise of his 
Sniall Cause Court jurisdiction.

The defendant firm carried on a cloth business and. 
the plaintiff was one of its customers. The plaintiff 
from time to time used to deposit money with the defen
dant firm for making the said purchases. His case was 
that the defendant firm closed its doors in Phagun 
Sambat 1989 and that a sum of Rs. 118-14-9 ŵ as due to 
the plaintiff in respect of the money deposited by him 
as stated above. The suit was resisted on several 
gTOunds. The lower Court found that a sum of 
Rs.76-3 was due to the plaintiff from the defendant firm 
at .the time when it v/as adudged insolvent. It further 
held that the suit was maintainable even though the

=:̂ Se€tion Application No. i?7 of 1935, ugainst tlie decree of Babu Hiv;in 
KiiHKir Ghoslval. Mnnsif. Sitapuv, dated the of January, 1934.

(I'l (if)i4') 17 O.C., 267. (s) (ipaS) A.LR., Lah., a8.
A.I.R,, Mad., ,]So.



1U33 le a v e  o f  t h e  C o u r t  w a s  n o t  o b t a i n e d  as l e q u i r e t l  b y  sec-
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i'lBM gan «a t io n  2 8 (5 )  o f  th e  P r o v i n c i a l  I n s o l v e n c y  A c t .  I t  w a s  a ls o  

o f  o p i n i o n  t h a t  th e  s u i t  w a s  w i t h i n  t im e . A s  a  r e s u l t  o f  

Thvkltb th e s e  f in d in g s  th e  l o w e r  C o u r t  d e c r e e d  th e  p l a i n t i f f ’ s 

jAtaioHAN ^xiii f o r  R s .7 6 - 3  w i t h  p r o p o r t io n a t e  co sts .

The main contention urged on behalf of the defen
dant applicant is that the suit was not maintainable 

Srwamivcf, jnasmuch as the leave of the Court required by section 
58 of the Provincial Insolvency Act had not been 
obtained. I am of opinion that the contention must 
succeed. Admittedly the defendant firm was adjudicat
ed insolvent on the 4th of December, 1931. The 
present suit was filed on the 9th of January, with
out the leave of the Court having been obtained to the 
institution of the suit. It is also not disputed that no 
order of discharge has yet been passed. Section s8(a) 
runs as follows;

“On the making of an order of adjudication, the whole 
of the property of the insolvent shall vest in the Court 
or in a receiver as hereinafter provided, and shall become 
divisible among the creditors, and thereafter, except as 
provided by this Act, no creditor to whom the insolvent 
is indebted in respect of any debt provable under this 
Act shall during the pendency of the insolvency pro
ceedings have any remedy against the property of the 
insolvent in respect of the debt, or commence any suit 
or other legal proceeding, except with the leave of the 
Court on such terms as the Court may impose.”

The question therefore is whether the plaintiff can 
be regarded as a “creditor to whom the insolvent is in
debted in respect of any debt provable under this Act” . 
Section 34 of the Act defines ‘“debts provable under the 
Act”. With certain exceptions laid own in sub-section
(1) “debts provable under the Act” include “all debts 
and liabilities, present or future, certain or contingent, 
to which the debtor is subject wdien he is adjudged an 
insolvent, or to which he may become subject before 
his discharge by reason of any obligation incurred before



the date of such adjudication” . The language of this 9̂3f> 
sub-section is very wide and comprehensive. Tlie sum i’ium Gaxga 
in dispute was deposited with the defendant firm before pRASAn ' 
the date of the adjudication. There can be no doubt THuk-K 
that when the defendant firm was adjudged an insolvent 
it was under a liability to the plaintiff for payment of 
this sum. I have therefore no hesitation in holding' 
that the amount claimed in this suit was a “debt provable 
under the Act” within the meaning of section 34 of the 
Provincial Insolvency Act. This being so, the plaintiff 
was forbidden by the provisions of section 28(2) of the 
Provincial Insolvency Act from instituting the present 
suit except with the leave of the Court.

The learned counsel for the opposite party has relied 
on the decision of the late Court of the Judicial Com
missioner of Oudh in Fida H u sa in  v. T h e  C o llecto r  of 

Shahjahanpur  (1). It was held in this case that the 
prohibition contained in section 16, sub-section (2) of 
the Provincial Insolvency Act (III of 1907) which corres
ponds to section 58(2) of the present Insolvency Act (V 
of igso) is aimed at creditors to whom notice of the 
insolvency proceedings has been given and does not 
affect persons having claims against the insolvent to 
whom no notice whatever of the insolvent’s application 
has been delivered. With all respect to the learned 
Judge who decided this case I find myself unable to agree 
with his decision. There is nothing in the provisions 
of section 58(5) making its application dependent on 
notice of the insolvent’s application being given to the 
plaintiff. Moreover section ig(^) provides that notice 
of an application for insolvency shall be given to credi
tors in such manner as may be prescribed. Rule 5 of 
the rules made by this Court under the Provincial 
Insolvency Act provides that the notice of an order fix
ing the date of the hearing of the petition under section 
19(2) shall be by advertisements in such newspaper or 
newspapers, official or otherwise, as the Court may
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(1) (1914) 17 O.C., 267.



1935 direct. Such a publication should in my opinion be 
m n  ganga presumed to be notice to all the creditors. The learned 

Judicial Commissioner in the above-mentioned case 
thakxte observed as follows;

‘'Again the scope of the Act may be inferred from the 
terms of section 45 which lays down the effect of an 
order of discharge. According to section 45, sub-sec- 

Srivytava, tion 3 an Order of discharge releases the insolvent from 
all debts entered in the schedule. The language of 
this sub-section is important for it is quite clear that the 
intention is only to afford protection to the debtor in 
respect of debts which have found a place in the 
schedule. It is not laid down that the order of dis
charge releases the insolvent from all debts which are 
provable under the Act as is the case in Bankruptcy 
Law in England.”

This reasoning is iio longer applicable because in 
section 44(2) of the present Act which corresponds to 
section 45(2) of the old Act the words “ ‘all debts prov
able under this Act” have been substituted for the 
words “all debts entered in the schedule” . The effect of 
this is to bring the law in a line with the Bankruptcy 
Law in England and to extend the protection to the 
debtor in respect of all debts which are provable under 
the Act. I am supported in the view which I have 
taken by the decision of the Lahore High Court in 
Firm  Parma Lai Tassaduq H usain  v. Firm  H ira N a n d  

Jiwan Ra7ii (1) and by the decision of the Madras High 
Court in Ponniisam i Chettiar v. Kaliaperum al N a ick er

(2). In the last mentioned case W a lla c e , J. remarked 
as follows:

“No doubt, as was recognized, this may work hard
ship in certain cases, for example, where the plaintiff 
is ignorant of the insolvency proceedings altogether. 
But after all, the Gazette notification of insolvency is 
presumed to be notice to all the creditors and they can
not be heard to plead want of notice or ignorance. On
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(I) (1928) A.I.R.. Lali.. 38. (2) (1909) A.LR., Mud., 480.



the other hand unless this strict reading of the section
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is adopted there will be great embarrassment both to the fibm Ganga 
insolvent and the Insolvency Court. All the creditors p̂Jasad'̂  
could file suits without leave and maintain that the „

T h a k u r

Court should keep these pending until the insolvency ■t'agmohak 
proceedings had come to an end on the ground that the 
initial bar would then be removed. That would be 
practically overriding section 28. The insolvent is en- 
titled to the protection of the Court against the com
mencement of any such suit.”

I am therefore of opinion that no leave of the Court 
having been obtained for commencement of the present 
suit by the plaintiff, it was barred by the provisions of 
section 58(5) of the Provincial Insolvency Act. In this 
view of the matter it is not necessary for me to deal with 
the other arguments advanced on behalf of the applicant 
on the question of limitation and non-joinder of parties.

The result therefore is that I allow the application, 
set aside the order of the lower Court and dismiss the 
plaintiff’s suit with costs.

A p p lica tion  allow ed.

FULL BENCH

Before Sir C. M. King, K night, Chief Judge, Mr. Justice 

Bisheshwar Nath Srivastava and Mr. Justice Ziaul Hasan

M U S A M M A T  R A H IM A N  a n d  o t h f .r s  ( D e f e n d a n t s -a p p e l -

LAMTS) V.  M U S A M M A T  B AQ R TD A N , P l a i n t i f f  and  !

ANOTHER (D e FENDANTS-UESPONDENTs ) *

Mahoniedan Law-— Hanafi L a w ~ W a q f— Declaration of waqf, 

if sufficient to com plete luaqf— Delivery of possessio7i, luhe- 
ther necessary— W aqif first mutawaUi— Qiiestion as to change 

in character of possession, if arises— Waqf of property under 

usufructuary mortgage;, validity of— MutawaUi, powers of—
Change in terms or personnel of mutaxoaUis, if possible after

•-i'Second CivU Appeal No. Sif) of 1953, against the decree o£
Shiam  M an o h ar N arh Shai'gl3‘i ,  D isfrict Ju d g e  o f G oiida, dated the isjlh 
o f O ctobcr, 1933, upholding- the decree o f B abu  H ar C h aran  D ayal.
S u bord inate Judge of B ahi'a ich , d ated  th e  19th o f D ecem ber, 1933.
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