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Before Sir G. M . King, K night, C hief Judge 

and M r, Justice E. M . Nanavutty

1935 , V
Decsmber, 2 N A R A I N  DAS an d  a n o t h e r  ( A u c t i o n - p u r c h a s e r s - a p p l t g a n t s )

V .  B U L A Q I  AND a n o th e r ,  A p p lic a n t s  and a n o t h e r  

D e c r e e -h o ld e r  (o p p ositje-p aty)*

Civil Procedure Code {Act V of 1908), Order ' XXI,  rule 8 9 —
“ Im m ovable property ” , meaning of— H ouse mortgaged

sold in execution of decree— Mortgagee w hether can apply

under Order X X !, rule 89, to set aside sale.

The words “ immovable property " in Order XXI, rule 89, 
C. P. Cm should be interpreted to mean tangible iiiunovabie 
property and where the property sold in execution oE a decree 
is a house and the house is mortgaged, the mortgagee certainly 
has an interest in the house and is entitled to make an appli
cation to have the sale set aside under Order XXI, rule 8 9 ,

, C. P. C., Bodapati Adenna v. Bodapati Chinna Ramayya (1),. 
Paresh Nath Siiigh v. Nabogopal Chattopadhya (3), Srinivasa 

Ayyangar v. Ayyathorai P illai (g), Thakur Singh v. G u rd it  

Singh (4), Aulad A li v. A b d u l H am id (5), Kashmiro B ib i y. 
H atim  A li Khan (6), and Jagannath Singh v. Jagjiwan Was (7), 
relied on.

Mr. M . W a sim , for the applicant.

Mr. B ish cm ib h a r N a th  Srivastava, for the opposite- 
party.

K i n g , C.J. and N a n a v u t t y , J. : — T he necessary facts, 
may be very briefly stated. A  certain house was sold 
in execution of a simple money decree. This house 
was subject to a simple mortgage. In the sale proclama^ 

tion the mortgage was notified. After the house had 
been sold, to the applicants before us, the mortgagee 
made a deposit of the decretal amount and five per cent.

^Section 115 Application No. 77 o f 1934, against the order o f P an d it 
B rij Kishen T o pa, Subordinate Judge, M alihabad, Luckn ow , d ated  the 
ig d i o f February, 1934, upholding the order o f M . M un ir U ddin  A h m a d  
K irm ani, M unsif (North), Lucknow , dated the lo th  o f N ovem ber, 1933.

(1) (1928) I .L .R ., 51 M ad ., 770. fs) (1902) L L .R .,  aq C a l., 1.
(3) (1898) I .L .R ., 21 M ad., 416. (4) (1911) 12 L C .. 7355,
(5) (^923) 2 P at., 715. (6) (1915) i<5 A .L .T ., '37^.

(7) (1925) O .C .. 331.



of tlie purchase money and applied to have the sale set 
aside under order X X I, rule 89 of the Code of C ivil Naeain- 

Procedure. T h e learned M unsif granted the applica- 
tion and set aside the sale and his order was affirmed on 

appeal by the learned Subordinate Judge. T he auction 
purchasers come to this Court in revision. King, c.J,

T w o  points were raised in this revision. T h e  first vutty, 

point was whether any revision lay against the order 

passed by the Court below, and the second was whether 
a simple mortgagee can make an application under 

order X X I, rule 89 of the Code for setting aside the 

sale. T h e  case came up for hearing originally before 

a learned single Judge of this Court who has referred 

it to a Bench.
W e find it convenient to take first the question 

whether the simple mortgagee of the property sold was 

entitled 10 make the deposit and get the sale set aside 

under order X X I, rule 89 of the Code of C ivil P ro

cedure.
On this point the language of the Code seems to be 

clear and the rulings also appear to be unanimous.
Under rule 89 it is laid down in sub-rule (1):

“W here immovable property has been sold in execu
tion of a decree, any person either owning such property 

or holding an interest therein by virtue of a title 

acquired before such sale, may apply to have the sale 
set aside, etc.”

T h e  language of this sub-rule has been slightly altered 
in its application to Oudh but the alteration is of no 

importance for the purposes of this case. Prirna facie 

the mortgagee certainly had an interest in the house 

which has been sold, and therefore he was entitled to 
make the application under rule 89 when the property 

had been sold in execution of a decree.

It has been argued that all that was sold in the 

present case was the equity of redemption, as the house 

was sold subject to the mortgage. Strictly speaking ’the 

house was not sold subject to the mortgage, as laid down
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1935 in order XXI, rule 65, but the mortgage was merely 

’" sahain- notified in the sale proclamation under order X X I, rule
66. In our opinion the words “immovable property” 

bttlaqi rule 89 should be interpreted to mean tangible im

movable property. In the present case the property 

King, c'.J, sold was a house and the mortgagee certainly had an 
interest in the house. Therefore we think that on the 
language of order X X I, rule 89,, apart from any judi
cial authorities, the mortgagee should be held entitled 
to make the application under rule 89.

This view is supported by a number of judicial deci
sions. The case of Bodapnti Adenna v. Bodapati 
Chinna Ramayya (i() is directly in point. In that case 

it UMs held that the word “property” in rule 89 means 
the tangible immovable property sold, whether or not 
persons other than the judgmen t-debtor have any 
interest in it, and it does not mean merely the right, 
title and interest of the judgment-debtor alone. It was 
held in that case that a lessee of the property sold was 
entitled under rule 89 to apply to have the sale set 

aside. This case is directly in point and we respect

fully agree with the view taken by the learned Judges, 
A similar view has been taken in a number of other 
cases to whicli we need merely refer:

Paresli Nath Singh v . Nabogopal Chattopadhya (2); 

Srinivasa Ayyangar v. Ayyathorai Pillai (3); Thakur 

Singh v . Gurdii Singh (4̂  (a ruling of the Punjab Chief 

Court); Aviad All v. Abdul Hamid (5); Kashmiro Bibi 

V. HnHm Ali Khan (6) and Jagannath Singh v , Jagjiwfin 
Das (7).

Not a single decision to the contrary has been cited 

by the learned counsel for the applicants. So there 

is unquestionably a consensus of judicial opinion. W e 

take the same view and we accordingly hold that the

(1) (1928) I .L .R ., 51 M ad., <770. (2) (iqoa) I.L.R., sQ C al., 1.
(S) (1898) I .L .R ., S I  M ad., 416. (4) (1911) 12 I .C ., 733.
<5) (1923) I L  R  . 2 P at., 715. (6) (iqir,) A .L .T ., 379.

(7) (1925) a'8 O .U ., 2 s i. ^
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1935mortgagee was entitled to make the application under 
rule 89. Nahaijj

As we take this view, the other question, whether an v. 

application for revision lies, does not arise because if 
the Court below was correct in holding that the mort

gagee could make the application, then there is no Kinj, c.J. 

question of any illegal or irregular exercise of jurisdic- 

tion.

W e dismiss the application with costs.

Afjplication dismissed.
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Before Mr. Justice Bisheshwar Nath Srivastava, 
and Mr. Justice G. H. Thomas

NAND BAHADUR SINGH a n d  a n o t h e r  ( D e f e n d a n t s -  2
API’ KI.LANTS) V.  BINDESHW ARI PRASAD a n d  — — ^

OTHERS (P l AINTIFFS-RESPONDENTS)*

Transfer of Property Act { IV  of 1882), section 68(c)— Usufruc
tuary mortgage— Mortgaged property allotted to another 
co-sharer at partition and, mortgagee dispossessed—Mort
gagor unable to show what property was allotted to him in 
lieu of vwrlgnged properly, effect of—Mortgagee, ivhciher 
entitled to money decree.

Where a usufructuary mortgagee is dispossessed of a part of 
the mortgaged property as a result of its being allotted to 
another co-sharer at partition and the mortgagor fails to show 
what property was allotted to him in lieu of the mortgaged
property, the mortgagee is entitled to a money decree under
section 68(c), Transfer of Property Act, as it stood before the 
amendment made in 1929. Byjnath Lull v. Ramoodeen Chow- 
dhry (1), and Mohammad Afzal Khan v. Abdul Rahman (si), 
distinguished. Talek Singh v. Jalal Singh (^), and Janki 
Saran Singh v. Syed Mohammad Tsm.ail (4), followed.

■̂ Second Civil Appeal No. 303 of 1934, against the dccree of Pandit 
Kishen Lai Kaul. Subordinate Judge of Sultanpilr, dated the sist of 
February, 1934, modifying the decree of Babu Shublirendra llhushjm 
Banerji, Munsif, Musafirkhana, Sultanpur, dated the 30th of SeptenTbor,

1933-
(1) (1874) L .R .,  1 I .A .,  106. (2) (1933) L -R -. 59 I-A ., 405.

(3) (1909) 5 I-C.. 130. (4'' ('932) 139 535.


