
support of tMs contention tlie case of Diwali v. Apaji Gmesh (1) i89i

ivas relied on. Goiae
• W e agree ’cvitli tlie District Judge in thinking that the decision 

in that case turned on the very special nature of the limited v.
usufructuary interest there in question. W e do not understand 
the Court as in any way departing from the general rule reoog- O h o w d h e x . 

nized or acted upon in the cases of VyanJcatraya v. SJiivrmnlhat (2) 
und Tamaya v. Timapa Oanpaya (3) by the same high authority 
which decided the case of Diwali r. Apaji Ocmesh (1). W e think, 
in the present case, the general rule must apply, that the sale passed 
a good title, and that the appeal must be dismissed with costs.

A. 3?. M. A. K. A2y>eal dismissed.

'Before Sir W, Comer Pethei'Ofii, Knight, Chief Justice, Mr, Justiae 
Macpherson, and Mr. Justiae Beverlej/.

' EAPIKUITNESSA BIBI and astotheb (Dbceee-holdbes) d. TARINI 1892
OHUEN  SAEKAE (JnDaiiENT.DEBTOE).̂ '

Decree—Consfrtiotion- of decree— Consent deeree~'Beoree in foreelosure suit 
—Redemption, extension of time for—Appeal, consent deoree on—
Interest—Tranter of Fropertij Act [ I V ^/‘ISSB), ss. 86, 87.

The plaintiffs obtained a decree for foreclosure. On appeal tlio lower 
Appellate Court; made a decree in terms of section 86 of the Transfer of 
Property Act, ordering tke defendant to pay Ite amoiint due with, interest 
and costs calculatod up to tlie 38th. ITebraary 1890, or in default to lio f orê  
closed Ms right to redeem. Upon second appeal on tlie 30th. Janixafy 1S91 
it was “ Ordered and decreed, with con seat of the parties, that the defendant 
he allowed one month^s time to redeem," and in other respects the appeal 
was dismissed. On the 28th. February 1891 the defendant deposited iii 
Court a stim calculated So as to include interest up to that date, but 
subsequently objected to pay interest after the 28th February 1890.

Seld by Peiheeam, O.J., andBETHBLET, J., (Maophieson, J., dissenting) 
that the eJSect of the consoat decree was to extend the time for redemption 
to the 28th I ’ebruary 1891, and that interest should be allowed to tiat 
date.

*AppeaIfrom Order No. 851 of 1891, agaiaattho order of J. P. Bradbury,
E's .̂, Judge of Pubna and Bogra, dated the 19th of August 1891, affirming 
the ofdcif of Bstiiu .Pr.lmdtho Nath Banerjee, Subordinate Judge of that 
disiritl, dated i.iut 23rd of May 1891. .
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(1) -1. L. E., 10  Bom., U±  (2) I. L. E., 7 Bdm., 256.
(S) I. L. Et, t  Bom., 232.



1893 Bafikxjnne8SA Bibi and another obtained a decree against 
Tarmi Cliurn Sarkar for foreclosure of a mortgage. On appeal 

KTJNNE3SA tL.6 District Judge on the 7th !February 1890 mad© a deci-ee 
in terms of section 86 of the Transfer of Property Act, ordering 

Takini the defendant on or before the 28th ]?ebmary 1890 to pay to 
the plaintiffs the sum of Es. 3,000 with interest at 13 per 
cent, from the 25th May 1887 to the 28th Pebruary 1890, and 
the coats of the lower Court and interest thereon at 6 per cent, 
from the date of the lower Oonrt’s decree to the 28th Peb- 
ruary 1890, the costs of the appeal and interest thereon from the 
7th ]?0hruary to the 28th February 1890, in all a sum of 
Es. 4,642-5, and in default the defendant to be debarred of his right 
to redeem.

The defendant appealed to the High Court. On the 30th Jan
uary 1891 a consent decree was made in the following t e r m s .

“  It is ordered and decreed with the consent of the parties that 
the defendant be allowed one month’s time to redeem, and it ia 
further ordered and decreed that in other respects the appeal be 
and the same is hereby dismissed.”

On the 24th April 1891 the decree-holders presented a petitioa 
to the Subordinate Judge, stating that the judgment-debtor had 
on the 28th February 1891 deposited the sum of Es. 6,200 as due 
under the decree, but that the payment of this sum had been 
refused by the Court Of&cer, on the ground that interest should not 
be allowed upon the principal sum due to the decree-holders from 
the 28th February 1890 to the 28th February 1891. The Subordi
nate Judge took this view of the oase, o b s e r r i n g “  There is admit
tedly no order in the High Court’s decree for payment of interest 
on the principal sum. The decree-holders now want interest on 
the principal up to the date of deposit, but without an express 
order to that efieot from the High Court I  cannot allow interest 
further than what the District Judge has allowed by his decree.” 

The District Judge upon appeal o b s e r v e d N e i t h e r  my judĝ  
ment nor my decree gave the plaintiffs interest on the "principal 
or costs after the 28th February 1890, and I  never meant tb 
award further interest. The respondeat moted me to extend the 
time for redemption, but I  refused to do so. Bo far as in me lajr
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I enforced the decision in the appellant’s favour. The respondent i892
then appealed to the High Oourt. The plaintiffs were awarded
their costs of the appeal to the High Court "with interest, but the K.trNNEssA
High Court gave them no interest on the Es. 3,000 or the oosta
of the Subordinate Judge’s Court, or my own for the period subse- coten
quent to the 28th February 1890.”  The appeal -was aooordingly S a b e a e .

dismissed.
Prom this decision the plaintiffs, decree-holders, appealed to the 

High Court.
TFpon the hearing of the appeal the Judges of the Division 

Bench ( M a c p h e b s o n  and B e v e r l e y , JJ.) differing in opinion, the 
matter was referred for the decision of a third Judge.

Baboo Nilmadlmb Bose and Baboo Tara Kishore Ohowdhrp 
appeared for the appellants.

Dr, TmjMcJio Nath Mitter appeared for the respondent.

The opinions of the Court were as follows:—
MA.0PHBasQN, J.—In this case the appellants obtained a decree 

for the foreclosure of a mortgage. The respondent appealed, and 
on the 7th February 1890 the District Judge made a decree in 
the following terms:— “ That this appeal be dismissed with costs; 
that ■ the defendant Tarini Churn Sarkar do on or before the 28th 
February 1890 pay the plaintiffs the Bs. 3,000 expended by 
them with interest at 12 per cent, from the 25th May 1887 to the 
28th February 1890, aggregating Es. 997, the lower Court’s costs 
Es. 454-2, and interest thereon at 6 per cent, from the date of 
the lower Court’s decree, viz., the 30th November 1889 to the 28th 
February 1890, aggregating Rs. 6-12-9, and the costs of this appeal 
Es. 183-11, and interest thereon at 6 per cent, from this day to the 
28th February 1890, aggregating annas 11-3, in all Ks. 4,642-5, 
and that iu the event of the defendant’s default the defendant’s 
interest in the property in suit be extinguished, and the plain, 
tife obtain possession thereof.”

This deoree was in strict conformity with the provisions of 
section 86 of the Transfer of Property Act.

The respondent then preferred a second appeal to this Court.
This appeal was dismissed on the 30th January 1891, the deoreo
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3802 Ibeing in these terms:—“ It is ordered and decreed with the 
— consent of the parties that the defendant he allowed one month’s
KTTNifBssA time from this date to redeem, and it is further ordered arid

decreed that in other respeota this appeal be and the same is hereby
Cotrn dismissed.”

The question now raised is whether the appellants are entitled
to interest on the principal of the m.ortgage-money and on the
costs inonrred in. the lower Com'ts from the 28th February 1890
up to the date mthiu the extended time on whioh payment was
made. The lower Courts have held, and I  think rightly, that as
the decree of this Court does not direct the payment of any
additional sum by way of interest, tho appellants can only
recover the amounts specified in the decree of the District Judge.
Section 87 of the Transfer of Property Act empowers the Court
making the decree in a suit for foreclosure, upon good cause
shown and upon such terms, if any, as U thinks fit, to postpone
the day appointed for the payment. Eeading that section and
section 86 together, it seems clear that the amount to be paid to
avoid foreclosure is the amount determined under section 86, pks
the coats incurred and allowed subsequent to the decree, and
also any additional sum which, when an extension is granted, may
be made payable.

It is a mistake to suppose that an extension of the time carries
with it as of course an extension of the period for which interest
is to ho paid. If it is intended to impose any additional liability
in the way of interest, this must be expressed in terms, otherwise
the amount originally fixed is the amount to be paid. Here no
terms were imposed, and the effect of the consent order was simply
to extend the time for payment.

The consent order is completo in itself and is quite intelligible
as it stands. Ŵ e are asked to so construe it as to impose upon
one of the parties a liability which does not necessarily flow from
it. This we should not be ' justified in doing. I f  the consent
order does not express all that it was intended to express, the
proper course was to get it put right Tby the Court whioli made it.
We cannot speculate as to the intention' of the parties.

The circumstance that th6 respondent at first paid in the extra
interest cannot, I  think, affect our decision.



I  would dismiss the appeal witli costa. 1892
Ah Mr. Justice Beverley takes a diffexent view, the case must 

go before a third Judge. It will be laid before the Chief Justice 
for orders. «.

Beverley, J .—In this case the ap̂ Dellants obtained a decree for 
foreclosure of a mortgage, and on the 7th February 1890 the Sabkab. 
District Judge made a decree nisi, directing that on or before the 
28th of that month the defendant should pay to the plaintifOs the 
piinoipal sum of lis .'3,000 with 12 percent, interest from 25th 
May 1887, and the costs of hia Court and of the Court below with 
interest thereon at 6 per cent, from the dates of thfl respective 
decrees, Ue Merest in hoth cases io he ealouhied io the end of tha 
month, and that in default of such payment there should be a 
decree absolute for foreclosure. ■

Against this decree the defendant preferred a second appeal, 
and on the 30th,January 1891 a Division Bench of this Court 
disposed of the appeal in these terms:—>“ It is ordered and 
decreed with the consent of the parties that the defendants be 
allowed one month’s time from this date to redeem, and it is 
further ordered and decreed that in other respects this appeal be 
and the same is hereby dismissed,”

On or before the 28th February 1891 tha defendant paid into 
Court the full amount, calculating the interest as due up to that; 
date, but on the plaintiffs' applying for the money an objectioa 
was raised —apparently in the first instance by some person in the 
oi&oo of the • Subordinate Judge-rthat -finder the terms of thia 
Court’s decree the defendant was only bound to pay interest up to 
the 28th Fobruary 1890.

,Both the lower Courts have taken this view,, holding that 
inasmuch as the appeal was dismissed by this Court, except that 
by, consent a fresh date was fixed for payment, the amount to be 
paid must be held to be that named in the deoroe of the District 
Judge of the 7th February 1890.

The cjuestion before us, then, is whether under the terms of this 
Court’s decree the plaintiffs are entitled to interest., from, 1st 
March 1890 to 28th February 1891.

It appears to me thfet had this Court intended that no interBst 
should be payable after the 38th February 1890, the decree would
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1892 have stated explicitly ttat tlie defendant be allowed one month’s 
’ time from this date to pay up the amount mentioned in the decree of
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E a f i -
KnNNHssi tjid lower Ootiii. The words of the decree, however, are “ one 

month’s time from this date to redeem," and that must mean to 
Taeiiti i.e(l66m in aocordance with the provisions of sections 86 and 87 of 
S a e k a e . the Transfer of Property Act. Under section 87 the Court may 

from time to time postpone the date fixed for payment, but by 
section 86 the interest woiild be calculated irp to the substituted 
date, and similarly in this case I take it that the effect of this 
Court’s decree was merely to substitute the 28tli Pebruaxy 1891 
for tho 28th February 1890, in the decree of the District Judge, 
and the natural result of that would be that interest would be 
calculated up to the later date. This view of the case seems to be 
in accord with that taken by the Madras Court in Manmihraman 
V. Xfnniappan (1).

Further, it is to be observed that the decree of this Court was 
made by consent of parties, and the intention of the parties may 
be inferred from the fact that the defendant paid into Court 
interest up to 28th February 1891. It is obvious, moreover, that 
the plaintiSs who were then entitled to a decree absolute would 
scarcely have consented to forego that decree and to allow the 
defendant further time, unless it was understood tliat tliey would 
receive interest for the period in dispute.

For these reasons I am of opinion that tho orders of the lower 
Courts should be set aside, and the interest on the principal sum 
and on the costs of Ootirt oaloulated up to the 28th, February 1891. 
And I  think that the appellants are entitled to their costs in this 
matter in all the Courts.

Pbtheram, C, J.—I agree in the view taken by Mr. Justice Bever- 
ley in this case. I think the only question is what is the true con
struction of the agreement come to between the parties as set out in 
the consent order of this Court. By the consent order of this Court 
the appeal of the mortgagor was dismissed, and also by consent 
the time for redemption was extended from the 28th February 
1890 to the 28th February 1891. The meaning of that, in my 
opinion, including the meaning of the word “ redemption,”' is that

(1) IL .E .,1 5 M a d „ l7 0 .



VOL. XX.] CALCUTTA SEMES. 285

Bibi
V,

Tabini
OnoHN

S a b k a b .

th.6 mortgagor would be entitled to redeem Ms property on payment 1893 
of what is due at the time of redemption. The amount due at the 
time of redemption would he the amount of principal and interest k-dkki3S8i 
calculated down to the time of payment, and the time of payment 
haying been extended down to the 28th February 1891, in my 
opinion under the terms of the agreement the mortgagee would be 
entitled to oaloulate his interest down to that time. That was the 
view of the parties, because the defendant did calculate his interest 
down to that time and did pay the whole amount, including- that 
interest, into Court to be paid over to the plaintiffs, although he 
afterwards for some reason or other gave notice to the Court not 
to pay over the interest for the year, and it is contended before 
me now that he had a right to do that, because the decree of this 
Court when it was drawn up did not' assess the extra year’s interest.
If this were a question of execution, there might be ground for 
contending that before the decree could be executed it must bo 
amended by making a calculation and inserting the figure in the 
decree, but inasmuch as the defendant himself aocopted that, and 
calculated the amount on that basis and paid it into Court for the 
plaintiffs, it seems to me there is no necessity now for making any 
further calculation of interest. The interests of justice in this 
case will be fully served by directing the Court to pay this amount, 
which was paid by the defendant for the plaintiffs, to the plaintiffs.
The result is that the order will be in accordance with that proposed 
by Mr. Justice Beverley, and the mortgagee must get the costs.

A .  A. 0. Jppeal choreed.

Before Mr. Judiee Morris and Mr, Justice Beverley.

H K ID O Y  NATH SHAHA and ANOTnBii (Desenbants) v. M O H O - • 
BUTNESSA B IB EE and othees (P ia in o ti's ) and otheks 

(Defisndaots).*

Fa riition --P >'iu aie p a riiiion — P tiin i o f m p a m te share~ Sulsegueni ^ a r i i -  
iion under Bengal A o t  F I J I  o f  1870, section  V 2& ~ I'a rties --I> eJ m ia n ts .

TKe plaintiffs were oo-sEarers ia a certain estate, T  Leiag aiiotlier eo- 
sharer. “In 1818 a private partiiioa took place betweea the co-sharers ia

* Appeal from Appellate Decree No. 1465 of 1891, against the decree of 
E. J. Bradbury, Esq., District Judge oJ Pubna and Bogra, dated the 36th 
day of June 1891, affirming the docreo of Bahoo Prosunno Comar Bose, 
Mansiff of Pubna, dated the 7th April 1890.

1892 
A itgvst 17.


