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Before Mr. Justice Bisheshwar Nath Srivastava, Mr. Justice 

G. H . Thom as and Mr. Justice Ziaul Hasan

M U S A M M A T  G H U R A N  ( O p p o s it e -p a r ty - a p p e lla n t )  v . S.
R IA Z  A H M A D  (A p p l i c a n t -r e s p o n d e n t )*  B&pimnh& 6

Guardians and Wards A ct (X X V Il of 1890), sections 4(2), 4(3),
19 and 25— Mohaminadan law— Mirior daughter of Moham

medan livifig with his maternal grandmother— Father,, 
whether guardian of person of minor daughter— Ward ” , 

whether includes minor having no guardian appointed by 

Court— Daughter, not allowed to see his father— Father not 

allowed to look to minor's education and upbringing—
“ Removal from custody of guardian” ; meaning of— Custody 

of minor ,̂ father when entitled to.

T h e definition of “ guardian ” in section 4(3) of the Guardian 

and Wards A ct is very wide and must include a father who is 

admitted on a ll hands and in every system of law to be the 
natural guardian of his children. A  Mohammadan father is, 

therefore, the guardian of the person of his minor daughter and 

even while she is residing w ith her maternal grandmother 

the minor is in  tlie care and the constructive custody of the 
father though not in his actual physical custody. Ulfat B ihi 

V. Bafati (1), Siddiqum Nisa B ib i  v. AHzamiiddin Khan (2), and 
M ushaf Husain v. Muhammad Jawad (3), relied on.

T h e  definition of “ ward ” in section 4(3) of the Guardians 
and Wards Act is wide enough to include every minor who 

has a guardian, even though the guardian may not be appoint

ed under the Act.

W here a m inor girl is not allowed to go to her father’s house 

and the father is not even allowed to see and approach her and 
is thus deprived from all control over her education and up- 

bringing, the girl must be deemed to have been removed from 

the custody of her father, the de jure guardian of her person, 
and the father is entitled to the custody of his minor daughter, 

under section 55 of the Guardians and W ards Act.

Siddiqun Nisa B ih i  v. Nizamuddin Khan ( )̂, relied on.

♦Miscellaneous Appeal No. 7 of 1933, against the order of M. Humayun 
Mirza, Subordinate Judge o£ Malihabad, at Lucknow, dated the n th of 
Noveraber, 193s.

(i) (iga7) A.I.R., AIL, 581. (2) (igsO I-L-R- 54 All- «8-
(31 (1918) 21 O.C., 194.
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1935 x h e  case was originally heard by a Bench consisting

Mtjsammat of the Hon’ble the Chief Judge and Mr. Justice H. G.
Gitoean who referred certain important (}uestions of law

to a Full Bench ib r decision. T he referring order of 

the Bench is as follow s:

Sr i v a s t a v a ;  Ag.C.J. and SM rra, — 'This appeal was

referred by one of us to a Bench of two Jiidg'e.s Ixxause of the 

conflict of judicial opinion existing on certain questions of law 

relating to the Guardians and Wards Act wliich were involved 

in the case.
T h e facts of the case are that the respondent, R iaz Ahmad, 

was in railway service in Cawnpore, and has now retired on 

pension. In 1955, when his wife was in the fam ily way, he sent 

her to the house of her mother in I.ncknow for confinement. 
She had a daughter aged about 2 years who accompanied her to 

Lucknow T h e wife was delivered of a child, but soon alter the 

mother and the new-born child bodi died in the liouse of 
Musammat Glmran, the mother-in-law of Riaz Ahmad. T he 

girl who had accompanied her mother to the house of 
Musammat Ghuran has ever since continued to live with the 

latter, and is now about eleven years old. T h e  respondent 

wanted to get the girl, wlio is Iris only child, into his custody, 
■but his mother-in-law did not agree to it. T h e  respondent there- 

tipon made an application under section 25 of the Guardians and 

W ards Act to recover the custody of the girl from Musammat 

Ghuran. He also asked that he should be appointed guardian 

of® the person of the minor. Musammat Ghuran made a 

counter application that she should be appointed guardian. 

T he learned Sub-Judge held that in view of the provisions of 

section 19 of the Guardians and Wards Act, the father of the 

minor being alive and not unfit to be guardian of the person of 

the minor, no guardian could be appointed, but he held that 

the father was entitled to demand the custody of the minor 
under section 55 of the Act, and being of opinion that the 

necessary conditions of that section were satisfied in the case, 

he ordered Musammat Ghuran to hand over the minor to R iaz 

Ahmad. Musammat Ghuran has come to this Court in appeal 
against this order of the Subordinate Judge.

It has been argued aa behalf of the appellant that section 19 

o f the Guardians and Wards Act does not justify the inference 
that the further, if alive and not unfit to be the guardian, must 

be treated as the de ju r e "  guardian c»f the.minor. It has fur

ther been contended that the maternal grand-mother has a
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preferential right of Hizanat in the case of a minor female, and 
:m.ust therefore be treated as the “ de jure ”  guardian under the 
Mohammadan. law. The argument proceeded that the provi

sions of section 19 of the Guardians and Wards Act ought not 
to be interpreted so as to abrogate the provisions of the per
sonal law. Reference was also made to the definition of 
guardian ” contained in section 4 of the Guardians and Wards 

Act, and it was argued that the father, even on the facts found 
hy the lower Court, could not be regarded as a guardian within 
the definition given in the section. In the result it was argued 
that section 35 had no application to the case, because the 
respondent was not a guardian of the person of the minor, and 
also because the minor could not, on the admitted facts of the 
case, be said to have been removed from his custody. The 
learned Counsel for the appellant also criticised the judgment 
of a Bench of the Allahabad High Court in I. L, R., 54 All., 128 
which has been relied upon by the lower Court, contending tha*̂  
while the principles enunciated by the learned acting Chief 
Justicc in the course of his judgment were correct, and supported 
the appellant, yet the conclusion reached by him was not con
sistent with those principles.

We are of opinion that some of the questions stated above 
are by no means free from difficulty. We think that there being 
no decision of this Court on those points, and in view of their 
importance, we should refer the following questions for decision 
iby a Full Bench;

(1) The maternal grand-mother of the female minor being 
entitled to the custody (Hizanat) of the minor, is she to 
be regarded as the guardian of the person of the minor 
under the Mohammadan law ?

(5) Are the provisions of the Mohammadan law to be 
‘deemed to have been superseded by section 19 of the Guar-< 
dians and Wards Act. and the father not being unfit to be 
guardian of the person of the minor, is he to be regarded a« 
the guardian by reason of the provisions of clause (b) 
that section ?

(3) Can the father, in the circumstances of the present 
-case, be held to be the guardian of the person of the minor 
within the definition contained in section 4 ,  clause (5) of the 

'Guardians and Wards Act?
(4) Gan the minor, in the circumstances of the case, b̂  

said to have left, or to have been removed from the custody 
of a guardian within the meaning of section 25 of the Guar- 
•dians and Wards Act ?

1935
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1935 Mr. M . H. KidxoaL for the appellant.
Marc/I, 23 r i i

------ -----  No one ror the resp o n d e n t.

Z i a u l  H a s a n , J. In  this appeal which raises some- 

S Riaz questions of Mohamniadaii law relating to the custody 
A h m a d  of minors, the following questions have been referred 

to the Full B ench:
(i) T h e  maternal grand-mother of the female m inor 

being entitled to t:he custody (Hizanat) of the minor, 

is she to be regarded as the guardian of the person o f 

the minor under the Mohammadan law?

(s) Are the provisions of the Mohammadan to b e
deemed to have been superseded by section 19 of the 

Guardians and Wards Act, and the fat;her not being 

unfit to be guardian of the person of the minor, to be 
regarded as the guardian by reason of the provisions 

of clause (b) of that section?
(3) Can the father in the circumstances of the pre

sent case, be held to be the guardian of the person of 
the minor within the definition contained in section 

A, clause (3) of the Guardians and Wards Act?

(4) Can the minor, in the circumstances of the case,, 
be said to have left, or to have been removed from the 

custody of a guardian within the meaning of section 25 
of the Guardians and Wards Act?

As the above questions have a reference to the parti
cular facts of the case it is necessary to state those facts. 
T hey are as follows. In 1935 the respondent Riazr 

Ahmad, who was then in the Railway service at Cawn- 
pore, sent his wife to the house of her mother, Musam- 
mat Ghooran, the appellant, in Lucknow for the sake 
of her confinement. She had a daughter named Jafri 
Khatun aged about two years and she also came to 
Lucknow with her mother. T he respondent's wife 
gave birth to a child but soon after the birth the childl 

as well as the mother died. T h e minor Jafri Khaturr 
has since then been living with Musammat Ghooran. 

Riaz Ahmad wanted, to take his minor daughter into hiŝ  

custody but was not allowed to dp.so by the appellant-

I N D I A N  L A W  R E P O R l ' S  [ v O L .  X 1‘



He, thereupon, made an application under section 55 W35
o f the Guardians and Wards Act and also prayed to
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AMMA.T
be appointed guardian o f the m in o r ’s person. A 
counter application was filed  b y  Musammat Ghooran 

praying that she m ig h t  b e  a p p o in te d  guardian o f the 

person of th e  minor. T he learned Subordinate Judge 
o f Malihabad, w h o  d e a lt  w ith  th e  case, came to the 
conclusion that in v ie w  o f  section 19 o f  the Act no 

guardian could be appointed, b u t held that Riaz Ahmad 
W'as entitled to the custody of the minor under section 
55, He accordingly ordered Musammat Ghooran to 
hand over the minor girl to  Riaz Ahmad. It is against 
this order that Musammat Ghooran has appealed to 
this Court.

T o  return to the questions leferred to the Full Bench. 
1 take up the 3rd question first.

My answer to the q u estio n  is in  the affirmative, 

“ Guardian” has been defined in section 4(5) of the Act 
as “a person having the care of the person of a minor 

■. . Now, in the first place this definition is very wide 
and must include a father w h o  is admitted on all hands 
and in every system of law to he the natural guardian 
■of his children. In the case o f Musammat Ulfat Bibi 
V. Bafati (1) it was held b y  W a l s h  and B a n e r j i ,  JJ., that 
b y the Mohammadan law  the father is the natural 
lawful guardian of his minor boy and that side by side 

with the right of the father as the lawful guardian exists 
the recognized right of the mother b y  Mohammadan 
law to have the custody of the child up to thq age of 
•seven. In the case of Siddiqun Nim  Bihi v. Nizamud- 
din Khan {2), the C h i e f  J u s t i c e  arid A4r, S e n / J .,  held 
that any person who has the care of the person of a 
minor is a guardian of the person of the minor accord
ing to the definition contained in section 4, clause (5) 
of the Act and that consequently the father is the 

guardian within the meaning of the Act, although he 
cannot be appointed as such, The following remarks

(1) (i9i37) A J .R ., All., 581. 54M l -
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1936 of Mr. J. Lindsay in the case of Miishaf Hus mi v.

Mohamad Jawad (i) are very apposite on the point:. 
anuBAK definition (of guardian’ in section 4 of the-

Act) does not in my opinion justify the notion that 
the guardian' must be a person having actual custody 

of the minor. T he word used in the definition is- 
Zm uiH asan, ‘custody’; as their I.ordships out

in the Madras case cited above— iJBesani v. Narayaniah 

(I. L R., 38 Mad., So*;)— a guardian may in his discre
tion entrust the custody and education of his children tO' 

another but by doing so he does not cease to be his 
children’s guardian, that bemg an office which in his 

lifetime he cannot delegate to a third person” . In the 
second place, even if we take the word “ cai'e” in the 

definition of "guardian" in section 4(2') to be equivalent 
to "custody” the minor in this case is in the construc

tive custody of the father, though residing with her 

maternal grand-mother, and as was pointed out in the 
case of Musammat Uljat Bibi v. Bafati (2) referred tO’ 

above the right of the mother (or the material gTand; 

mother) to have the custody of the child goes side by 
side with the father’s natural right to guardianship o f 
his child. In Siddiqim Nisa B ibi’s case (referred to 
above) also it was held that the mere fact that a female 
relation is, according to the Mohammadan law, entitled 
to the custody of the person of a minor girl up to a 

certain age would not result in the father not being the 
natural guardian of the child and that the custody o f 
such person would be the constructive custody of the 
father. I am, therefore, of opinion that Riaz Ahmad is. 
guardian of the person of Jafri Khatun within the- 

meaning of section 4(3) of the Guardians and Wards- 
Act.

The fourth question is whether the minor in the 
present case can be said to have left or to have been 

removed from the custody of a guardian within the 

meaning of section 25 of the Guardians and Wards Act,

h )  fK)i8i 31 O.C., 194. 12) (I9a7) A.I.R..  All..
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From my answer to the grd question it follows that this 1935 
question must also be decided in the aflirmative. Sec- 

tion 55(1) runs as follows; If a ward leaves or is 
removed from the custody of a guardian of his person, S. Biaz 

the Court, if it is of opinion that it will be for the 

welfare of the ward to return to the custody of his 
guardian, may make an ordei' for his return and for Sasan,J .

the purpose of enforcing the order may cause the ward 

to be arrested and to be delivered into the custody of 

the guardian. “W ard” has been defined in section 4(3) 
as "a minor for whose person or property there is a 

guardian'’. T his definition is to my mind wide enough 
to include every minor who has a guardian, even though 
the guardian may not be appointed under the Act.

It has already been held that Riaz Ahmad is guardian 
of the person of his minor daughter Jafri IChatun. It 

follows therefore that section 35 of the Act would apply 
in this case provided it is proved that Jafri Khatun has 
left or has been removed from the custody of Riaz 
Ahmad, Riaz Ahmad and his witness Khan Bahadur 
Syed Husain, a retired Deputy Collector, have stated 
that Musammat Ghooran and her son do not allow 
the minor to go to her father’s house and do not even 
allow Riaz Ahmad to see or approach her. This evidence 
has been believed by the court below and nothing has 
been shown why this Court should not also believe it.
In viewi of this evidence I am of opinion that Jafri 

Khatun must be deemed to have been removed from the
e* ' ■ -

custody of her father, the de jure guardian of her 
person. I am in complete agreement with the view 
taken in the case of Siddiqun Nism Bihi (1) referred to 

above, which is a case almost on all fours with the 
present case. T he learned C h ie f  J u s t i c e  remarked 

(page 138 of the report) :
“ The custody of the girl with the grand-mother was 

in law a constructive custody of the father with whose 
consent and permission she had so far been living at

(1  ̂ (193O T .i;.K ., 54 A ll., 128. ‘



1935 Zamania. When the father served a notice upon the
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Mtjsammat maternal grand-mother that the child shoidcl be 
Ghuran delivered to him and followed it up by this application 

the permission was revoked as it was obviously revok- 

able. The refusal of the grand-mother to hand over the 

child amounted to a removal from the constructive cus- 
ZiauiHasan, father. In these circumstances section 35

applies . . . ”
For the above reasons I answer the 4th c|uestion also 

in the affirmative and am of opinion that Riaz Ahm ad’s 
application was rightly entertained under section >̂5 of 

the Guardians and Wards Act.
As regards question 3 I am of opinion that it is not 

necessary to reply to it, as even under the Mohanimadan 

law Riaz Ahmad was entitled to the custody of Jafri 

Khatun in the circumstances of the case. I have already 

referred to the fact that according to the evidence in the 

case the appellant did not allow the respondent even to 
see his daughter. T h e  late Mr. Ameer A li in his book 

on Mohammadan law (Volume II, page a60, fifth edition) 

says, “T he right of Hizanat is also liable to forfeiture in 
case the Hazina removes the child without the consent 

of its father or guardian to such a distance from his usual 
place of residence as would prevent him from exercising 
the necessary supervision or control over her” . T h e  

reason given in this" passage foi forfeiture of the right of 
Hizanat would a fortiori apply to a case in which the 
Hazina wilfully prevents the father and natural guardian 
of the minor from having anything to do with the minor. 

I am, therefore, of opinion that the order of the learned 
Subordinate Judge under section 55 of the Guardians 

.and Wards Act was correct and must be upheld.

In view of the above it is not necessary to give a reply 
to question No. i .

1935 S r i v a s t a v a ,  J. : — I agree. In my opinion Hizanat is
only custody for the rearing up of the child. Although 

the maternal grand-mother has the right of Hizanat 

under the Mohammadan law. yet the father is respon-



sible for providing funds for the maintenance of the 1935 
minor and is her natural guardian. Thus he must bt; 
deemed to have the care of the person of the minor with- 

in the meaning of the definition of “guardian” in section 

4(3) of the Guardians and Wards Act even though the 
minor is not in his actual physical custody.

T h e lower Court has given good reasons for holding 
that it would be for the welfare of the minor that she 
should be restored to the custody of the father. T he 

girl has reached an age when her education should be 

taken up in earnest and when according to Eastern 
notions, some thought ought to be bestowed aboul her 

settling in life in future. T he relations between the 
parties are bitterly strained and while the minor remains 

in the custody of the grand-mother, it would be impos 

sible for the father to exercise any control over her 
education and upbringing. Thus the conduct of the 
maternal grand-mother in refusing the father access to 
his daughter and in depriving him of all control over 
her education and upbringing must, in the circum
stances of the case, be held to amount to the removal of 

the child from the custody of its guardian within the 
meaning of section 35 of the Guardians and Wards Act.

Thom as, J . : — I agree. ManTio

B y t h e  C o u r t : — ( S r i v a s t a v a ,  T h o m a s^  and Z i a u l — ~ —  

H asan ^  JJ.) ; — Questions 3 and 4 are answered in the April 2 

affirmative, and in view of these answers the Court con
siders it unnecessary to decide questions 1 and s.

S r i v a s t a v a  and Sm it h , |J. ; — This is an appeal 
against an order of the Subordinate Judge of Maiihabad, 

Lucknow, passed in a proceeding under the Guardians 
and Wards Act. T h e facts of the case have been fully 
stated in our order, dated the 4th o£ August, 1934, 
referring the questions raised by the appellant for deci
sion by a F ull Bench. T h e  Full Bench has answered 

questions 3 and 4 in the affirmative, and in view of those 
answers has not considered it necessary to decide ques

tions 1 and 2. T h e answers given to questions 3 and 4
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are decisive of the contentions oi; the appellant. No 

Mu sa m m a t  other contentions being raised, the result of the Full 
Ghuean decision is that the appeal must fail. 'We accord-

irigiy dismiss it with costs.
A p p e a l (llsniissed.
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Before.Sir C..M . Kiiii!;, Knight, Chief Judge and Mr. 

Justice Ziaiil Hasan 

T H A K U R  G O B A R D H A N  SIN G H  and a n o t h e r  (D e fe n d a n ts ^  

September APPELLANTS) V. LAL,A H A Z A R I L A L , PlATN'I'II'E and a n o t h e r
19

(D e f e n d a n t s -r e s p o n d e n t s ).*

United Provinces Encumbered Estates Act (X X f’ of 1934), sec
tions 6 a7id 7— Civil Procedure Code {Act I' of 1908), order 

XL^ rule 1— Mortgage decree-—Receiver, whether can he 
appoitrted in a mortgage decree— Appeal pending against 

order of appoi7itment of Receiver-— Order passed by Collector 

under section G, Encumbered Estates A ct~ O rd er of appoint

ment of Receiver, if can be stayed under section 7, Encum 

bered Estates Act— ' ‘ Execution process”  in section 7(i)(«)* 

whether includes appointment of Receiver for prolectio)i o f  

property,

A  Receiver can be appointed under order X L , rule 1 in die 

case of property in respect of which a mortgage decree has been 

passed.
W here the order for the appointment of a Receiver had 

already been made, and the Receiver had already taken posses

sion before the order was made by the Collector under secddri 
6 of the Encumbered Estates Act, but the order for the appoint

ment of a Receiver was under appeal at the date ’ivhen the 
Collector transmitted the application to the Special }udge 

under section 6, the appointment of the Receiver cannot be held 

to liave been a proceeding pending at the date of the Collector’s 
order under section 6.

Where a Receiver is appointed for the purpose of safe,;juard- 

ing and protecting the property which is the subject of a 

mortgage decree, and not for the purpose of execiuing the decree 

the order of appointment is not null and void under scction 

^(i)(a) of the Encurabered Estates Act on the ground .that it 
was an “ execution process

* *Mi.sceUaneous ApjDeal No. 34 of 1̂ 9,4, against the order of Babu Mahabir 
Prasad Varma, Sul)ordinate Jiitlgc of'Khei'i, dated the 9th of August, 193


