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constitutes an adjudication in his favour about his right
to a personal decree and entitles him to a personal
decree in respect of the balance remaining unrealised
under either of the two decrees. The argument pro-
ceeded that the result of the setting aside of the order,
dated the 25rd of August, 1932, would be to deprive the
decree-holder of the right to make any application for a
personal decree in respect of the balance remaining due
on the second decree because of any application for that
purpose being now barred by time. The contention is
in our opinion perfectly correct. We are therefore
satishied that any modification or alteration of the order
dated the 23rd of August, 1932, more than three years
after the order was passed far from furthering the ends
of justice would work serious injustice to the interest
of the decree-holder. We can therefore see no sufficient
ground to interfere with the order of the lower appellate
Court.

The appeal therefore fails and is dismissed with costs.

Appeal dismissed.
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Where a suit is brought on the basis of a mortguge deed
executed by a ]—Iix‘ldu,anﬁ his sons and grandsons are also im-
pleaded but a mouey decree only is passed against the father
and the suit is dismissed against the sons and grandsons and
the decree is allowed to become final, freld, that the decree-
holder is harred from enforcing the decree against the interest
of the sons and grandsons by the rule of constructive res
judicata as well as by the provisions of order II, vule 2 of the
Code of Civil Procedure,

Section g of the Code of Civil Procedure deals with the
liability of ancestral property in the hands of a son or other
descendant {or the payment of the debts of o deceased wncestor
in respect of which a decree has been passed.  Where, there-
fore, the ancestor against whosn the decree had Leen passed is.
still alive there is no question of enforcement of the decree
against his legal representatives ov against ancestral property in
the hands of such legal representatives.  Ramuasami Nadarn
v. Ulngeitath Goundan (1), and Rajo Bakhsh Singh v. Raja
Ram (2), relied on.

Messrs. Rudha Krishna Srivastava and Swraj Narain.
for the appellants.

Messvs. Hyder Hisain and P N. Chaudlod, for the
respondents.

Smivastava and Ziavrn Hasan, J].:—This is an
execution of decree appeal against the order, dated the
2gth of August, 19u4, of the Additional Subordinate
Judae of Gonda athrming the order, dated the 2end of
December, 1938, of the Munsif of that place.

The facts of the case ave that Bhaiya Bhagwat ‘mw‘]
respondent No. 2, had executed a deed of mortgage in
favour of Ram Padarath, respondent No. 1. The latter
brought a suit on the basis of this mortgage deed and
impleaded therein besides the mortgagor his sons and
grandsons also, who ave the appellants before us.  The
relief claimed in the suit was that a decree for sale be
passed against the mortgaged property, and in case the
mortgaged property could not be sold, a money decree
be given against all the defendants. The appellants
pleaded that the mortgage had been executed without

(1, (x89%) LL.R, 22 Mal, 4. (¢) (inay) LILR, 8 Luck., 4oo.
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any family necessity and therefore the mortgaged pro-

perty which was ancestral property of the family could ~

not be sold. They further denied the plaintif’s right
to a money decree on the ground that the debt in ques-
tion had been taken for gambling. The learned
Mungif held that the debt in suit had not been borrow-
ed for payment of any antecedent debt or for legal
necessity and that the mortgaged property which was
found to be ancestral could not therefore be made liable
for it. He further held that the defendants had failed
to prove that the money was spent on gambling, but
dismissed the claim against the appellants and gave the
plaintiff a2 money decree only against Bhaiya Bhagwat
Singh the mortgagor. None of the parties appealed
against this decree and it has become final between the
parties.  In execution of the abovementioned money
decree, the decree-holder sought to attach and sell the
joint family property. The appellants objected that
their interests in the property were not liable to attach-
ment and sale.  Both the lower Courts have disallowed
the objection.  The learned Additional Subordinate
Judge has also held that the entire family property is
liable to attachment and sale under section 53 of the
Code of Civil Procedure.

We are clearly of opinion that section 53 has no appli-
cation to the case. This section deals with the liability
of ancestral property in the hands of a son or other
descendant for the payment of the debts of a deceased
ancestor in respect of which a decree has been passed.
In the present case Bhaiya Bhagwan Singh, the ancestor
against whom the decree had been passed, is still alive
and there is no question of enforcement of the decree
against his legal representatives or against ancestral pro-
perty in the hands of such legal representatives. = The
decision of the learned Subordinate Judge cannot there-
fore be supported on the ground based on section %3
of the Code of Civil Procedure.
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The main contention urged on behalf of the appel-
lants is that the plaintiff’s suit having been dis-
missed against the appellants, he is barred by the rule
of res judicatu from seeking to enforce the decree against -
the appellants’ interest in the joint family property. It
is no doubt true that a creditor may sue the father alone
and obtain a decree against him which might be execut-
ed by attachment and sale of the entire interest of the
father as well as of the sons in the joint family property
in cases where the debt was not contracted for any
immoral purpose and the sons are under a pious obliga-
tion to pay the debt, but this is not the position in the
present case. Here the creditor chose to implead the
sons and grandsons which it was open to him to do.
Ghviously the object of impleading them was to enable
him to enforce payment of the debt against the entire
joint family property. For this purpose he not only
sought a decree for sale of the mortgaged property but
also in the alternative claimed a relief for a money decree
against all the defendants, namely the father as well as
the sons and grandsons. It 1s obvious that he was not
entitled to any personal decree against the sons and
grandsons, but what he was entitled to was a money
decree against the father coupled with a declaration that
it was enforceable against the entire joint family pro-
perty. The prayer for the personal relief against all
the defendants was evidently understood in that sense
by all concerned. As stated before the defendants tried
to resist the claim by setting up a plea of the debt having'
been incurred for an immoral purpose. When this
plea was disallowed and it was held that the plaintiff
was entitled to a personal decree against the father, the
legal result which followed was that the money decree
against the father would be enforceable against the
entire joint family property. But somehow the Munsif
dismissed the claim against the sons and did not give
the plaintiff any declaration making their interest in the
joint family property liable for the decree. The dect-
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sion has become final between the parties and operates
as res judicata between them. In Ramasami Nadan
v. Ulaganath Goundan (1), a creditor of a Hindu
brought a-suit against him and his sons whom it was
sought to make liable on the ground that the debts were
incurred for the benefit of the family, but he did not
obtain a decree against the sons. It was held by a Full
Bench of the Madras High Court that the plaintiff conld
have prosecuted his claim against the sons in that suit
and have obtained a decree making their shares in the
family property liable for the father’s debt. Similarly
i Raja Bakhsh Singh v. Raje Ram (2), a Bench of owr
Court held that where a suit brought after the death of
the mortgagor against his sons and grandsons was
decreed against the estate of the deceased mortgagor in
the hands of his sons, but dismissed against the grand-
sons, the latter’s undivided interest in the mortgaged
property could not afterwards be attached and sold in
execution of the decree. We are therefore of opinion
that the decree-holder having allowed the decree dismiss-
ing his claim against the appellant to become final, he
cannot enforce the decree obtained by him against the
interest of the appellants in the joint family property
Stress was laid by the learned counsel for the decree-
holder on the fact that the prayer for relief in the plaint
did not in terms ask for any relief making the appel-
lants’ interest in the family property liable for the debt.
We have already observed that in the light of the plead-
ings of the parties and the circumstances of the case the
interpretation to be placed upon the aforesaid prayer
in our opinion is that it was intended to make the
interest of the sons and grandsons in the joint family
property liable for the plaintiff’s claim. But even if it
were conceded that the relief in question sought for
nothing more than a personal decree against the sons

and grandsons, still we are of opinion that the plain-
tiff must be held to be barred from enforcing the

(1) (18¢8) LL.R., 22 Mad., 49. (2) (1939) LL.R., 8 Luck,, fo0.
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decree against the interest of the appellants by the
rule of constructive res judicata as well as by the provi-
sions of order II, rule 2 of the Code of Civil Procedure.
It is not denied that the object of impleading the ap-
pellants in the snit was to make the appellants’
interest in the joint family property liable for the
plaintiff’s claim. It is also not denied that it was open
to the plaintiff to claim for a relief making the defen-
dants’ interest in the joint family property hable for
the plaintiff’s claim. It has, however, been argued
that though the plaintiff might have made that a
ground of attack in that suit yet it 1S not a matter
which they ought to have made or were bound to make
a ground of attack. We think that it was not only
desirable but proper and necessary that the appellants
being impleaded in the suit and a decree for money
having been sought against them all questions between
them and the plaintiff and about their liability for the
plaintiff’'s claim should have been raised and determin-
ed in that suit. Moreover the plaintiff having chosen
to implead the defendants on the basis of the cause of
action which arose in his favour in respect of the debt
which had been incurred by Bhaiya Bhagwat Singh,
was bound to claim against the appellants all the reliefs
to which he was entitled in respect of that causc of
action.  If he omitted to sue for any such reliel with-
out the leave of the Court, he could not sue for such
relief in a subsequent suit, much less be allowed tc
enforce it In the execution proccedings.

The result therefore is that we allow the appeal with
costs. set aside the order of the lower Court and
dismiss the application for execution against the appel-
lants’” undivided share in the joint family property.
The plaintiff will, of course, be entitled to proceed
with the execution against the interest of the father in
the joint family property.

Appeal alllowed.



