
R E V ISIO N A L  C IV IL

4 1 8 -TH E INDIAN LAW REPORTS [v O L . XI

Before Sir C. M. King, Kt., Chief Judge and 

Mr. Justice H . G. Smith

1 p a n d i t  N A N D  K U iV T A R  ( D e c r e e -h o l d e r -a p p l i c a k i  ) v .

------------------  M A Q S O O D  A  L I  (J u d g m e n t -d e b t o r -o p p o s i t e  p a r t y )*

Civil Procedure Code {Act F of 1908), order XXIj, rule 89—  
Limitation Act (IK of 1908), Article 166— Execution of decree 
— Sale in favour of decreC-holder— Deposit by judgment- 

debtor under order X X I, rule 89 after the period of liiiii- 
tation— Decree-holder auction-fnirchaser consenting to accept 

deposit and have sale set aside— Jnrisdiclion of Court to 

extend time by consent of parties.

If a decree-holder who is himself the auction-purchaser con

sents to accept a deposit made by the iiidf'ment-debtor in full 
satisfaction of his decree, and consents to nave the sale set aside 

on receipt of such deposit, then it is open to the Court to 

sei aside the sale although the deposit is made beyond the 
period j^rescribed in the Limitation Act, Rani(-shu-"^r Mis'ser 

V. Sureshwar Misser (1), referred to.

Mr. N. Banerji, for the applicant.

Mr. Ryder Husain, for the opposite party.
K in g , C.J. and Sm it h , J. : — This is an application in 

revision against an order, passed by the learned District 
Judge in appeal, setting aside an order of the trial Court, 
and setting aside sale under order X X I, rule 89 of the 

Code of Civil' Procedure.

In execution of a decree for money the decree-holder 

attached a house and a shop belonging to the judgment- 

debtor. On the 13th of March, 1934, the property was 
sold by auction being purchased by the decree-holder 
himself.

On the 13th of April, 1934, that is on the thirty-first 

day after the sale, the judgment-debtor made an applica

tion under order X X I, rule 89 for having the sale set 
aside on deposit of the decretal amount together with

*SectioQ 115 A p p licatio n  g i o£ 1934, against the order o f C liau d liri 
Akbar H usain, i.e .s .,  District. Judge o f Sitapur, dated th e  ijnd o f June, 
1934, reversing the order of P aiid it Pradvum na K rishna K ;iu l, S u U W in a te  
Judge o f Sitapur, dated the .f̂ oth o f A p ril,

(1917) 39 I 'C .,  664.



and Smiilu 
J .

the prescribed penalty. He did not, however, make any 1 0 3 5

deposit on that day. On the i6th of April, 1934, he 

made the requisite deposit, but the decree-holder refused 
to accept it as it was beyond time. v-

T he execution Court held that, as the application am

and the deposit were both made beyond the period pre

scribed by law, he had no jurisdiction to set aside the  ̂  ̂
sale under order X X I, rule 89 of the Code of C ivil 

Procedure.

T he learned District Judge held that although the 

application and deposit were made beyond the period of 
thirty days prescribed by Article 166 of the Limitation 

Act, nevertheless it was open to the Court to extend die 

period of lim itation by consent of parties. H e held that 
as a matter of fact there had been such a consent arrived 

at on the 14th of A pril, 1934. He also found that the 
equities were in favour of the judgment-debtor, and he 
accordingly set aside the sale.

For the applicant it has been argued that the Court 

below was not justified in arriving at the conclusion 
that any compromise had been arrived at between the 

parties on the 14th of A pril about extending the time 

for making the necessary deposit. T h e  materials upon 
which the Court has come to its conclusion are some- 
what vague and indefinite, but the finding is a finding 
of fact, and w e are not disposed to interfere with such a 

finding in revision. W e take it that the Court below 
has found that the parties agreed on the 14th of April,

1934, that the deposit under order X X I, rule 8g would 
be accepted by the decree-holder if made on the 16th of 

April. As a matter of fact the deposit was made on that 
date, and the Court below w as, of opinion that the 
decree-holder resiled from his previous agreement when 

he refused to accept the deposit on the 16th of A p r il
T h e Court below has relied upon the case of Chaudhry 

Rameshxvar Misser v. Chaudhry Sureshwar Misser (1), 

for the proposition that the Court has jurisdiction to
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935 extend the time for making the deposit under order 
x̂ sDiT X X I, rule 89 with the consent of the parties, fo r  the 

KuMAJt applicant certain rulings have been cited as showing 

Maqsood that the period o£ limitation prescribed by the Limita- 
tion Act cannot be varied by consent oi' parties. This 
is no doubt correct as an abstract proposition, but we 

King, cj j .  diinlc that in a case of this sort if a decree-bolder con- 

sents to accept a deposit made by the judgm ent-debtor  
in full satisfaction of his decree, and consents to have the 
sale set aside on receipt of such deposit, then it is open 

to the Court to set aside the sale although the deposit 
was made beyond the period prescribed io the Lim ita
tion Act. It would seem futile to confirm the sale if the 

decree-holder does not wish it to be confirmed.

In our opinion this is not a case in whicli we should 
interfere in revision with the order of the Court below. 
T he equities are all in favour of the judgment-debtor. 

He has made a deposit of the full decretal amount, 

together with the penalty, and the decree-bolder has no 
substantial cause of complaint. If the sale is not set 
aside it means that the judgment-debtor’s property will 

be sold for a grossly inadequate sum. Even if the view 
of the Court below is wrong in facts or in law, we think 
we should not interfere. The application is rejected 
wuth costs.

A pp U cafio n rejected.
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Before Mr. Justice Bisheslmar Nath Srivastava and 
Mr. Justice H. G. Smith

A,lriusi 7 SARDAR AMAR SINGH, ( D e f e n d a n t - a p p e l l a n t )  v . SARDAR
PRATAP SINGH a n d  a n o t h f .r  (P l a i n t i f f  an d  a n o t h b r ,

DEFENDANT (RliSPONDEN I’S) *

Negotiable Imtrwnents Act ( XXVI of 18S1), section So--Pro  

missory note— Words “ the same”  in section 80, inenmmy of

■"First Civil Appeal 102 of 1933, against the decree o£ Babu Avadh 
Behari Lai, Subordinate Judge oC Rac Riireli, dated, the 4tli of NoveSiber,


