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It was rather an application ■wHch had the eflect temporarily 
at all events of retarding the execution. Without going bo far 
as to say that no case oould occur in which an application which 
had that efleot might not still be in furtherance of execution at 
some future period, -we may say that this was not the case here. 
There is nothing in the nature of the application to show that 
it would have that efiect, or that it was in any way either imme
diately or in the |uture in aid of the execution of the decree. No 
decision of this Court which has any bearing on the present case 
has been cited to us. The case of Nulcanna v. Ramascmii (1) 
at first sight seemed to be applicable. There an npplioation to 
stay the sale and continue the attachment was held to be a step 
which would keep the decree in force. That decision was, 
however, under the old Liinitation Act, the language of which is 
different from that of the present Act. Some oases have also 
been cited from the Allahabad series, but- they do not appear to 
us to affect the present question. The mere continuance of the 
attachment in the present ease, even supposing that to he a sub
stantive applicatioa apart from the other prayers eoutained in it, 
had merely the efiect of leaving things precisely as they were, and 
not advancing the execution in any respect whatsoever.

There is a further question whether the execution of the decree 
is not also barred by a compromise between the parties. In the 
view which we take on the question of limitation it is unnecessary 
to consider this. The appeal is dismissed with costs.

H. T. H. ' Appeal dimissed.

IJefore Mr. Justice Macpliersan ancl Mr, Justice Banerjce.

1803 EEISH N A E O T  (P ia in tip f) v. JAW AH IR  SINGH and oraEus 
Auijfust 24. (Dependants).*

Oiml ProBeiiire Code {Act X I F  o /1882), s. 244— in eMoution 
of deme~^Fartics to suit—AUeratioii of decree Court executing 
decree.

The plaintilE puroliased a one-guncla share in estate No. 831 and ol)- 
tainod a doraee for possessioa against tlio defendants. While the plaintiffs

* Appeal from Appellate Docreo No. 1781 of 1890, against the decree of' 
Baboo l?oi'esli Nath Banerjec, Subordinate Judge of Ehaugvilporo, dated the. 
9th of Septombor 1890, reversing the docree of Balboo Shoshi Bhusua Ohow-' 
dhry, Munsiffi of Begusavai, dated the 10th of August 1889.

(1) I. L. Ii„ 3 Mad., 218.
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suit pendiag, and before,lie took out execution under tlie said dcoree, 
partition proceedings took place. By tie partitiou proceedings tlie deEend-' 
ants’ interest in tlie estate No. 831 was conrerled into a smaller estate, 
No. 2318, in lieu of their share of the wliole estate. The plaintifE then 
brought a separate suit to have it declared that the defendants’ interest in 
estate No. 831 had passed to estate No. 2218. Held, that the suit was not 
barred by s. 244 of th.e Civil Procedure Code. The rotiuired transfonnatiQii 
of the defendants’ interest could not be effected without altering tlie decree 
which -was given in tlie former suit. The question that arose in tlio suit, 
although it was one between the same parties as tliose in the former suit, 
could not be regarded as a question relating to the execution of tlie decree 
in the former suit, and therefore tho Court in execution proceedings had no 
authority to mate tL.0 necessary alteration iri the decree.

Tub facts of this case were as follows:—
On tlie 25t;li September 1872 one Eangit 8ing sold a two-guadas 

share of an estate to the plaintifE and to the father of tho defend
ants, each of them acquiring a ono-gtinda share. The vendor 
not having given possession, the pnrchasers sued to recover posses
sion and obtained a decree on the 20th November 1872.

Subsequently the plaintiff was kept out of possession of his 
one-gunda share by the defendants, and sued to recover posses
sion of his one-gunda share of taluta Khun Eara,mpore. He 
got a decree on the 30th November 1885, and that decree 
was confirmed on the 11th January 1887. The plaintifE then 
applied for the execution of his decree and thereon foj the 
possession, of the one-gtmda share of 17 mouzas which M l into 
the defendants’ >pati. In  the meantime partition proceedings had 
been started and completed before the plaintiff’s application for 
execution could be heard. The partition proceedings resulted 
in the formation of a separate for the defendants’ share, 
including within it the share purchased from Bangit. The 
former suit brought by the plaintiff, as already stated, was for a 
one-gunda share in the 17 mouzas of talu'ka Khtxn Karampore 
which was after the partition procoedings not in the defendants’ 
possession. The application for eseontion having failed, the 
plaintiff brought this suit' to have it declared that the share sued 
for in the first suit had by the partition proceedings been included 
in tho defendants’ inli. The Munsifi held that it came within 
the defendants’ pati. The Subordinate Judge held that the
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plaintifi w s  precluded from bringing such a suit by the terms 
■ oi: section 244 of the Civil Procedure Code, as amended by Act 
Y II  of 1888, on the ground that the point in question was' a 
“ question arising between the parties to the suit in which the 
decree was passed and relating to the execution thereof.”  He 
■was of opinion that it should have been decided finally in the 
Gxecution of the decree already obtained by the plaintifi; and 
that if the lower Court decided against the plaintiff decree-holder, 
he had a right of appeal which he was bound to exercise -without 
resorting to a separate suit. He therefore decreed the appeal 
without costs and dismissed the suit.

I ’rom this decree the plaintiff appealed to the High Court.
Baboo UmaJcali Mooherjee for the appellant.
Mr. G, Gregory and Baboo Atool Krishna Qho'se for the res

pondents.
■ The judgment of the Court (Magpheeson and Banbkjee, JJ.) 
was as fpllows:—

The only question that arises in this appeal is whether the suit 
is barred under section 244 of the Code of OiYil Procedixre.

The suit was brought by the plaintiff-appellant to recover 
possession of a one-gunda share out of a niuo-and-half-gundas 
share which has been formed into estate No, 2218 of the Oollec- 
tor’s ioiosi, on the allegation that the plaintiff had obtained a 
decree for a ono-gimda share out of tho share possessed by the 
defendants in the estate out of which the said estate No. 2218 
has been formed and which was No. 831 in the Collector’s 
that before the decree obtained by tho plaintiff could be executed, 
tho parent estate No. 831 had been partitioned by the Collector 
and the defendants’ share in the same had been formed into a 
separate estate, No, 2218 j and that the plaintiff’s prayer 'for 
execution of the decree obtained by him was opposed by the 
defendants, on the ground that he could not obtain the relief that 
he asked for in execution of his decree.

The defendants raised various objections in their defence, hut 
they were disallowed by the first Court, and the plaintifl’s okim 
was decreed by that Court.

On appeal by the defendants, the lower Appellate Court, 
without going into the merits of the case, has thrown out the suit
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on the ground tliat it is barred by section 244 oJ: the Civil Proce
dure Code, and that the proper course for the plaintiff was to have ' 
Bought for the relief he now asks for, in execution of the decree 
obtained by Mm in,the former suit.

In second appeal it is contended on behalf of the plaintiff 
that this judgment is wrong, and that the Court eseouting the 
former decree could not give the plaintifi the relief he now seeks 
to obtain by reason of the altered state of things that had resulted 
from the partition by the Collector.

We think that this contention is valid. The decree in the 
former suit gave the plaintifi a one-gundo share of mehal No. 831, 
which consisted of 17 mouzahs, in every one of -which the defend
ants had a share before the partition, and out of that share the 
plaintifi’s one-gunda share was to come. The result of the partition 
has been to give the defendants the entire 16 annas of a certain 
number put of those 17 mouzahs, and in'the remaining mouzahs the 
defendants have no longer any right. The undivided one-gunda 
share in the parent estate, which represented the plaintiff’ s share 
before the partition, according to the decree obtained by him, must 
now find its equivalent out of the estate No. 2218, that is, the 
particular mouzahs or parts of mouzahs to which the right of the 
defendants has now been limited ; and though this mode of reduc
tion has not involved any change in the value of the plainfcifl’s 
interest, it certainly does involve a change in the subject- 
matter of that interest; for whereas under tho decree obtained 
by the plaintiff in the former suit he was entitled to a one-gunda 
or a l-320th part of estate No. 831, which comprised a large tract 
of land, the result of the partition has been to txansform that 
share into a larger share, i.e., according to the plaintiff to a 2-19ths 
share of a smaller tract of land within defined boundaries and 
forming the present estate No. 2218. This transformotion could 
not be effected without altering the decree that was given in the 
former suit. The question therefore that arises in the present 
suit, though it is a question between the same parties as those in 
the former suit, cannot be regarded as a question relating to the 
execution of the decree in the former suit. I f  anything, it is 
a question relating to the alteration of the docree in the former suit 
now rendered neoessai'y by the altered state of things brouight
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about by tke Collector’s partition ; and no Court of eseoution. baa 
' any autliority so to alter the cleoreo that is sought to be executed 
in the exooution proceedinga. The decision of the lower Appel
late Oouit is, therefore, in our opinion wrong in law and must be 
set asido, and the case stot back to that Court to be tried with 
referenoe to tbe other questions arising in it. Tho appellant will 
have Hs Gosts in this Court.

Appeal attotved and case remanded.
Q. S.
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Bofore JKr. Justice J?lgot and Mr. Jiidice Bamrjeo, 

G-IRJANATH EOY CHOWDHRY anp ANoTiiEii (tw o op th e  Dei?end. 
ants) V. E.AM NaIIAIN DAS (P lm btii'e ), who ATrEABED, ajtd 
OTHEES (DeI’EMDANTs), WHO BID HOT APPI2AE IN THIS AotEAI.*

Ptihlic Demands Hecawry Aot (Bengal Act V I I  of 1880), s. 8 (J), 
cl. 3) s. 10— Oeriificuie, Suit io set asido—Amount not “ due ” 
—•Limitation Aot {X V  of 1877), s. 14.

Wliere roat was payal)le jointly to certain Tvatds of Court, and another 
proprietor, -wliose guardiansMp under the Court of Wards had ceased, and 
ihe Collector issued a certificate, tmdor Bengal Aot T i l  of 1880, for a pro
portionate share of the rent due to the -wards. Held, that there being 
no right at law to claim any separate share of the rent, there was no sum 
“  due,” and therefore under section 8 of the Act the certificate was inralid 
and must he cancelled.

The plaintiff was alW ed under s. 14 of the Limitation Act to dodnct 
the period during which he was Iona fide seeking redress from the Eevenue 
authorities, who had no Jurisdiction to deal with the questions raised Ijy 
him, and the suit was held to he not barred by lapse of timo.

T his suit was brought to cancel a certificate made by the 
OoUeotor of the 34-Parganas, under Bengal Act V II  of 1880, and 
to set aside a sale under that Act of the plaintiff Earn Naiaia’s 
sbare in a certain ganti tenure.

The tenure in question was owned in equal moieties, one moiety 
by the defendant No. 1, Girjanatb, tbe defendant No. 2 Satendra ' 
Nath, and Manmotba Nath (wbo was not a paity to tbe suit), the

fi . I

* Appeal from Appellate Decree No. 284 of 1890, against iho decree 
of H . P-Matthews, Esq., OlEoiatiiig Judge of- Jossoire, dated the 17th 
Deoember 1889, affirming the decree of Bahoo Krishno Mohun Mootejee, 
Suhordinatc Judge of Khulna, dated the Slst of December 1888.


