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1935 septic meningitis and that the sepsis was due to the

SoBHA neglect in treatment and the application o£ some village

King- poulticc which was found on the left side of the head
Emperob |-]̂ g pQ̂ f- mortem examination. My reading of the 

evidence is that the injury itself was not such as would 
.Sjimstam, in the natural course result in death but that the death 

was caused by the intervening circumstances, namely 
sepsis consequent to the bad handling of the wound and 
the application o£ the village poultice. In other words, 

it seems to me that the case is one of the death being 
caused by the use of wrong remedies and unskilful treat­
ment rather than one in which the death were caused by 
the bodily injury, although by resorting to proper and 
skilful treatment it might have been prevented.

For the above reasons I allow the appeal of Sobha, 
set aside his conviction and sentence under section 304 
of the Indian Penal Code and convicting him under 
section 335 of the Indian Penal Code sentence him to 
two years’ rigorous imprisonment. No arguments 
were addressed in support of the appeal of T ilak, and 
it is dismissed.

A P P E L L A T E  C IV IL

Before Sir C. M. King K t., Chief Judge and 

Mr. Justice Ziaul Hasan

J u i ^ c  T H A K U R  S A T R O H A N  SIN G H  a n d  a n o t h e r  ( P l a i n t i f f s -  

— —~ —  a p p e l l a n t s )  7j. U M A  D A T T  ( D e f e n d a n t- r e s p o n d e n t) '^

H indu law— Joint Hindu family— Alienation by father— Debt 
— Suretyship— Hypothecation of family property by father 
by zoay of security without incurring personal liability—  

Debt not for legal necessity or for antecedent debt— H ypo­
thecation, whether valid and enforceable.

Held, that a debt incurred personally by a father in  a jo in t 
Hindu fam ily for being surety for appearance or for honesty 

of another, is binding under the H indu law upon the sons,

*Second Civil Appeal No. nt) of ig;{,E{, ag-;iinsr the dccrre of Pandit 
Pradyurtina Krishna Kaul, Subordinate judge of Sitapur, dated the igtli of 
January, 1933, reversing the decrce of Pandit Fearey La! Bhargava, Munsif 
of Biswan, dated the 27th of July, 1932.
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but a mere hypothecation of the join t fam ily property for the 1935
purposes of securing a debt cannot be enforced against the Thiik-ub

jo in t fam ily property unless it can be shown in some manner S a t k o h a s t

that the hypothecation was for legal necessity or for antecedent Sihqh

debt. B rij Narain Rai v. Mangla Prasad ( 1) , relied on, Mata D in  U m a

KandiL v. Ram  Lakhan  (5), dissented from, Maharaja of Benares 
V. Ramkumar Misir (3), Sitaramayya v. Venkataramanna (4), 

Chettikulam  Venkatachala Reddiar v. CAiettikulam Kumara 

Venkitachala Reddiar (5), Thangathammal v. V. A. A. R . 
Arunachalan Chettinr (6), Chakhan Lai v, Kanhaiya Lai (7), 
and D eo Narai?i Singh v, Lai Harihar Saran Sirigh (8), referred 

to and discussed.

Dr. O utub Uddin Ahmad, for the appellants.
Mr. Bhagzvati Nath Srivastava  ̂ for the respondent.

R i n Gj C.J. and Z i a u l  H a s a n  ̂ J. : — In March, 1934, 

the present appellants brought a suit for enforcement of 

a mortg-age against Bhawani Din, uncle of the respon­
dent, and some others and in February, 1925, the suit 
was decreed. Bhawani Din and the other defendants 
appealed to the Judicial Commissioner of Oudh and 
they were ordered to give security for costs of the res­
pondents in that case. On the 28th of November,
1955, M athura Dat, father of the present respondent, 
executed a security bond (exhibit 1) hypothecating his 

immovable property for costs that might be awarded 
against Bhawani Din. Bhawani D in ’s appeal was dis­
missed by this Court on the 31st of March, 19^6.
‘Mathura Dat died in February, 1926, and in April,
1930, the present appellants sought to execute the decree 
in regard to costs against the hypothecated property.
T his application was made against the present respon­
dent and was allowed by the trial Court. O n appeal 
this Court, however, held that the decree could not 
be executed against the respondent under section 145 
of the Code of C ivil Procedure as Mathura B at had not 
undertaken a personal responsibility to pay the amount 

of costs, and that the decree-holders should seek any

(1) (1923'! L.R., 51 I.A., 129. (2) (J920) I.L.R., 5? All., 153,
(3) (1904) I.L.R.., 56 AIL, 611. (4) (18881 I.L.R., II Mad., 373.
(5) 6905) LL.R., 28 Mad., 377. (6) O918) IX.R,, 41 Mad,, 1071.
(7) <1929) A.I.R., AIL, 72, (8) (1916) ;?d Q.C.> 1.
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9̂35 other remedy that might be open to them. Thereupon 

TBi'KTTO the suit from which this second appeal arises was filed 

by the appellants, for enforcement of the hypothecation, 

on the 13th of March, 1932. 
datt T he suit was decreed on the 53rd o£ July, 1932, by 

the Court of first instance but in appeal the learned 

King, c j .  Subordinate Judge of Sitapur dismissed it holding that 
the hypothecation of the family property by Mathura 
Dat was not valid under the Hindu law and that as he 
had not undertaken any personal liability under the 

security bond, the present appellants cannot even get a 
personal decree against the assets of the surety. It may 
be mentioned that it is undisputed that the property 
hypothecated by Mathura Dat was joint ancestral 

property.
T he plaintiffs bring this appeal against the decision 

of the learned Subordinate Judge in appeal and the 
question is whether or not they are entitled to enforce 
the hypothecation contained in the security bond of 
the 28th of November, 1955.

W e are of opinion that the decision of the learned 
Subordinate Judge is quite correct. W e have been 

referred to a number of authorities by the learned 
counsel for the appellants but none of them, in our 
opinion, helps the appellants. T he first case cited was 
the Maharaja of Benares v. Ramkumar Misir (1), in 
which it was held that the sons in a joint Hindu family 

are liable as such for the due fulfilment of an engage­
ment entered into by their father as surety for the pay­
ment of rent by a lessee. In the case cited the terms of 
the security bond were that “in case the lessees are in 

arrears and the sureties fail to pay the amount, the 
plaintiff shall have the power to recover the money 
payable to him from the persons of the sureties and by 

means of attachment and auction sale o£ the property 
hypothecated in the deed of surety, or in whatever 
manner he may realize,” but in the present case, as noted
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(i) (1904) I.L .R ., 26 All., 611.



abo\'e, there was no personal liability of Mathura Dat 
and therefore this case is quite distinguishable. thakub

The next case cited ŵ as that of Sitaramayya v. ‘ 
Vcnkcitaramaniia (i) but in this case also the surety 

appears to have incurred a personal liability to pay the 
debt as the following paragraph occurring in the begin­

ning of the judgm ent shows: King, g.j .

“ It is conceded by the appellant’s pleader that it ^asmiTj. 
would be the pious obligation of the son under Hindu 
law to pay the debt incurred by the father as a surety 

for the repayment of a loan.”

In the case of Chettikukwi Venkainchala Reddiar v. 
Cliettikiilam Kumara Venhitachala Reddiar (5), “a 

surety debt due by the father'" for payment of a debt 
was held to be recoverable from the entire ancestral pro­

perty including the shares of the sons. T his is also no 
authority fox the proposition put forward on behalf ô : 

the appellants. Another case on which reliance was 
placed on behalf of the appellants is that of Thangatham- 
mal y. V. A. A. R . Artmachalam Chettiar (3) but in 

this case also there was a clear undertaking by the surety 
to pay the d.ebt personally. In the case of Chakhan Lai 
V. Kanhaiya Lai (4), the real point decided v̂as that an 

inidertaking of suretyship for the payment of an amount 
due by the principal debtor is binding on the sons of 

the surety even if the liability as a surety is accepted by 
the father in respect of a debt which, though not already 
due, is promised to be advanced subsequently. On the 

other hand in this case it was clearly held on the author­
ity of the decision of their Lordships of the Judicial 
Committee in B rij Narain Rai v. Mangla Prasad (5) 

that no father of a H indu family can as a surety charge 
the family property so as to affect a valid alienation as 
he can only do so for purpose of necessity or for an 
antecedent debt. T h is case, therefore, so far from 
helping the appellants goes against them. Great reliance

(1) (1888) I.L .R ., II Mad., 373. (2) (1906'! L L.R ., 28 Mad., 577.
(3) (1918) I.L .R ., 4.1 Mad., 1071. (4) {jgsc)) A.I.R., All., 72. ’

(5) (19S3) L .I l.,  51 I.A.', 'isg .
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and Z ia id  
FIasa)i, J .

was placed by the learned counsel for the appellants on 

tmakuu the case of Mata Din Kaudu v. Ram Lakhan (1), but in 
that case there v̂as no question of the enforcement of 

tim-v hypothecation contained in a surety bond executed
Datt by the father in a joint Hindu family. T h e facts ’̂ vere

that a defendant in a small cause court suit having ap- 

King, o j.  plied for setting aside an ex parte decree, a security bond 
was filed under the proviso to section 17(1) of the Pro­

vincial Small Cause Courts Act by a Hindu xvho 
a member of a joint family with his sons. On behalf 
of the plaintiff it was contended that the security was 
not enough, as the executant of the bond was a member 
of a joint Hindu family. This  objection was accepted 
by the Court of Small Causes and the defendant was 
asked to furnish another security. On the question 

Igoing up to the High Court in revision Y o u n g  a,ntl 
B e n n e t , JJ., held that the hypothecation bond entered 

into by the father as surety was valid, but this proposi­
tion of law appears to us to be in direct conflict with the 
pronouncement of their Lordships of the Privy Council 
in the case of Brij Namin Rai v. Mangla Prasad (2) 

referred to above, and also to the decision of another 
Bench of the Allahabad High Court in the case of 
Chakhan Lai v. Kanhaiya Lai (3) quoted above.

The last case relied on by the learned counsel for the 
appellants is that of Deo Narain Singh v. Lai Harihar 
Sara?! Singh (4) but this again is a case in which the 
surety had undertaken a personal responsibility to pay 
certain debts due on promissory notes as ajDpears from 
the fact that decrees were obtained upon the basis of 
those notes against the surety as well as against the 
principal debtor.

In our opinion a debt incurred personally by a father 
in a joint Hindu family for being surety for payment 

of money, as distinguished from a debt for being surety 
for appearance or for honesty of another, is binding 

under the Hindu law upon the sons, but a mere
(1} (1929') I.L.R., 52 All., 153. (2) (iqs )̂ I.L .R .. I.A ., 120,
(?>) (1929) A.I.R., AIL, 72. (.() (1916) go O .C .,'1.

4 0 8  T H E  INDIAN LAW  R E P O R T S  j V O L . X I



VOL. X l] LUCKNOW  S E R IE S 409

hypothecation of the joint faiiiiiy property for the pur­

poses of securing a debt cannot be enforced against the 
joint family property unless it can be shown in some 

manner that the hypothecation was for legal necessity or 

for antecedent debt. In the present case it is not alleged 
that any such circumstances were present. W e there­

fore i w k l  that the h y p o th e G itio n  of the family p ro p e rty  

by Mathura Dat was invaUd and cannot be enforced 
against the respondent.

The appeal fails and is dismissed with costs to the 
respondent.

. 4p p e a l  clism issed.

H)3n

T llA .K U .t t

S a te .1 HAS 
.StNr;m
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Dxtt

King, C'.J. 
and Zinul  
Hamn, J.

A P P E L L A T E  C IV IL

Before Mr. Jiistice Bisheshwar Nath Srivastava and 

Mr. Justice Ziaul Hasan

'G U R  PR A SA D  a n d  o t h e r s  ( O b je g to r s - a p p e l l/ - \ n ts )  v.  BABU  

U D AI B H A N  P R A T A P  SINGH. (DECREJE-nomim-  ̂
r e s p o n d e n t ) *

Otidh R ent Act (X X II of i886), section 154(2)— Civil Proce­
dure Code (Act V of 1908), order X X I, rule 16— Decree for 
arrears of rent against under-proprietors cxecutnhle joiniiy 
and severally— Some judgment-dehtors selli^ig their 7'ights 
and interests to decree-holder— Decree-Iioldcr^ luhether cnji 

excute entire decree agaitist remaining fiidgment-dehtors—  
D e c r e e -h o ld e r if  bound to give credit for proportionate 

amount of decree after h.is purchase— Citiil Procedure Code 

(Act V of igo8), order XX.I  ̂rude iC, npplicability of.

Where a proprietor obtains a decree for arrears of rent agaiissi 
the whole body of under-proprietors, executable jointly aiid 

severally against them, and pending execudon of the decree, 
some o£ the judgnieiit-debtors sell their entire rights and 

interests to the decree-holder to liquidate all their debtSj 
that while the decree-holdex cannot be deprived of his rigiK 

•to execute the decree ])y reason of his purchase of a share in 
the under-proprietary tenure it would be only just and equit-

^Execution o f I)cax>e A ppeal N o. 70 of against the oitler o f M.
Mohammad Abdul Haq. D istrict Judge o£ F pab ad , dated the aand of 
November. 1933, upholding the oi'der of M . vV̂ . Abbasi, j.C.s.^ Assistant 

C ollector, ist'C lass, Fyzabad, dated the gotli o i  September, 1933.
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