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A P P E L L A T E  C R IM IN A L

Before Mr. Justice Zraul Hasan

S IT A L  ( A p p e l l a n t ) -y. KIN G -EM PER O R  ( C o m p l a i n a n t - 

---------------  r e s p o n d e n t) *

Indian Penal Code (Act X L V  0/ 18G0). sections 109, 114, gaa 
and 335— " Volunlarih causing grievous hurt in section 

325, 1 . P. C.j meaning of— Accused thrusting lath'i i?ito rec

tum of a person and causing grievous hurt— Presiwiption of 
intention or knowledge of likelihood of causing grievous 

hurt— Sections 109 and 114, /, P. C.j appUcahihfy of.

A  person is said “ voluntarily to cause grievous h u r t” when 

not only is the hurt which is caused grievous but also he in

tends to cause or knows himself likely to cause grievous hurt. 

A  person who forcibly thrusts a lathi into the reciuin of another 

must at least kriow that he is likely thereby to cause grievous 

hurt to the victim as the rectum is a very tender part of the 

human body, even ii it be supposed for a moment that he did 

not thereby intend to cause grievous hint, and iC grievous
Iiurt is caused he is guilty of voluntarily causing grievous

hurt.

W hile section 109 of the Indian Penal Code is a section 

dealing generally with abetment, section ]i4  applies to those 

cases only in which not only is the abettor present at the time 

of the commission of the offence but the abetment has been 

completed prior to and independently of his presence, 'ih e  

real test to see whether or not section 114 is applicable lies 

in the words of the section “ who if absent would be liable to 

be punished as an abettor.” These words clearly show that

abetment to come under section 114 must be one which is

prior to the commission of the offence and complete by itself 
and not abetment which is done immediately before or at the 

time of the commission of the offence. Therefore where there 

is no evidence that the accused either instigated his son or en
tered into a conspiracy with him beforehand for the purpose 

of a lathi being thrust into the complainant’s rectum though 

undoubtedly he did abet his son's ofi'ence by intentionally aid

ing him at the time of the commission of the offence, his act 

comes under section log and not under section 114 of the
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ZiAUL H asan  ̂ J. :— T his is an appeal by one Sital 
Brahman who has been convicted by the learned Assistanv. 

Sessions Judge of Bara Banki under section 555/114 of 
the Indian Penal Code and sentenced to rigorous impri

sonment for five years and a fine of Rs.50 in default of 
payment of which he is to undergo further rigorous 

imprisonment for six months.

It is said that on the 19th of July, 1934, while Ram Lai, 
complainant, was weeding his field, the appellant and 

his son Fatteh came armed with lathis and on account 

of previous enmity attacked the complainant and that 
when he fell down on receiving the latM blows dealt 

him, the appellant held up the complainant's legs and 
Fatteh thrust a lathi into his rectum causing profuse 

bleeding. A  report of the occurence was made by Ram 
Lai the same day and he was sent to the Daryabad hospital 

where he was medically examined and was found to have 
nine injuries. Eight of these were simple but the ninth 

was a contused wound f  x Y  x y  at the opening of the 

anus with bleeding from the rectum and distended 

abdomen and bladder. T h e injury was, in the medical 

officer’s opinion, grievous and dangerous and was caused 

by a blunt weapon. Ram  Lai remained in the Daryabad 
hospital up to the 10th of August, 1954, but as the inner 

injuries could not be examined there for want of the 
necessary apparatus, he was sent the same day to the Sadr 

hospital at Bara Banki. There also he was medically 
examined and the report of the C ivil Surgeon (exhibit 
7) shows that Ram  Lai had a very grievous injury in the ' 

rectum and the urine used to come out of the rectum 

instead of the natural passage. Ram  Lai was discharged 

from hospital as cuted on the 1 gth of September, 1934- 

(i) (1934) L.R., I. A., 40-
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Hasan, J,

1035 On Ram Lai’s report., a case under section 333 oi: liie 

vSiTAT. Indian Penal Code had been registered by the police but 

King- after receiving the report of the Medical Oilicer ot 
Empebob Daryabad, the Sub-Inspector started investigation and 

with the permission of the Superintendent oi Police 

ziaiii  ̂ challaned the appellant under section 307 of the Indian 

Penal Code. Fatteh is said to be absconding.

The appellant denied the charge and stated that the 

case against him was due to the enmity of the Rai Sahib 
of Daryabad towards him. He however produced no 

evidence in his defence.
In appeal it was frankly conceded before me that Ram 

Lai was beaten by the appellant and his son Fatteh but 
it was urged that the story about the appellant abetting 

his son Fatteh in causing an injury to the rectum of the 

complainant was not true. I cannot, however, accept 

this contention. Ram Lai’s daughter-in-law, Musam- 

mat Parbhudei, was working in the field along with Ram 
Lai on the day of the occurrence. She as well as Patti 

P. W . 4 and Bhabhuti P. W . 5 swear to having seen the 

incident in question. I see no reason to disbelieve their 
evidence which is fully corroborated by the evidence of 

two medical men who examined Ram Lai. It was said 
that Patti and Bhabhuti should be disbelieved as they 

cannot say on what part of Ram Lai’s body the first lathi. 

blow was given or whether the appellant or his son 
began the assault. These details are however too minor 

to be remembered by the witnesses at a time of excite

ment and they do not at all affect the truth of their 
evidence.

It was argued that having legard to the provisions of 
section ^22 of the Indian Penal Code Fatteh or the appel

lant cannot be said to have voluntarily caused grievous 

hurt to Ram Lai, but I cannot accept this arg\iment also. 

No doubt a person is said “voluntarily to cause grievous 

hurt ” when not only is the hurt which is caused grievous 

but also he intends to cause or knows himself likely to 

cause grievous hurt. A  person who forcibly thrusts a
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lathi into the rectum of another must at least know that 

he is likely thereby to cause grievous hurt to the victim Sital

as the rectum is a very tender part of the human body, kinq. 

even if it  be supposed for a moment that he did not 
thereby intend to cause grievous hurt.

Next, it was urged that Bhabhuti and Patti’s state- 

ments that the appellant held up Ram L ai’s legs to 
enable Fatteh to thrust a lathi into his rectum was not 

corroborated by Musammat Parbhudei who only says 
that Sital opened Ram L ai’s loin cloth. Musammat 

Parbhudei’s statement does not necessarily rebut the 
statement of Bhabhuti and Patti. But even if it be 

granted that all that the appellant did was to open Ram 
L ai’s loin cloth, he was nevertheless guilty of abetment of 

Fatteh Singh’s act, as he by his act did facilitate Fatteh 
Singh’s act.

Lastly, it was urged that the sentence of five years 
rigorous imprisonment was too severe. T h e  offence 

committed on Ram Lai was undoubtedly very inhuman 

and heinous but L think a sentence of three years together 
with the fine imposed by the Court below w ill meet the 

requirements of the case.
I may however observe that the learned Assistant 

Sessions Judge was wrong in applying section 114 of the 
Indian Penal Code to the appellant. It was section 109 

and not 114 which was applicable to the case. Not that 

there is any difference betwen these two sections about 

the extent of punishment to be awarded but every case 
must be dealt with under the appropriate section of the 

Indian Penal Code,
As there appears to be some misconception as to the 

proper applicability of section 1 14, 1 consider it necessary 

to say a few  words on the point.

T h e  mistake lies in the idea that section 114 is applic

able to every case in which the abettor is present at the 
commission of the offence abetted. T his idea is quite 

erroneous and w hile section 109 of the Indian Penal 
Code IS a section dealing generally with abetment, section
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Hasan, J.

1935 114 applies to those cases only in which jiot only is the

SiTAL abettor present at the time of the coniniission of the

Kwg- offence but the abetment has been completed prior to
Empbbob independently of his presence. T h e real test to sec 

whether or not section 114 is applicable, lies in the word>s 

Ziaui of the section “ who if absent would be liable to lje

punished as an abettor.” Section 107 of the Indian 
Penal Code shows that abetment is of three kinds, namely, 

(1) Abetment by instigation;

(9) Abetment by conspiracy; and 
(3) Abetment by intentionally aiding by any act or 

illegal omission ihe commission of the offence.
Every abetment must of course precede the commission 

of the offence abetted. There is however a difference 
between an abetment which is done at the time the 

principal offence is committed or, so to say, on the spur 

of the moment and one that is done prior to and inde

pendently of the commission of the offence. If abetment 
is divided into these two Icinds it follows that wdiile 

abetment by instigation and. abetment by intentionally 
aiding the offence can both be done, either immediately 

before the commission of the offence or prior to it, 

abetment by conspiracy can hardly be committed at the 

time of the commission of the offence. In other w ôrds 

one can abet an offence by instigation either at the time 
of the commission of the offence or an hour, a day, a week 
or a month before the commission. Similarly abetment 

by aiding- can precede the commission of the offence 

immediately or by an hour, a day, a week and so on. 
Abetment by conspiracy however presupposes a deli

berate and previous act on the part of the abettor.

Now, the wwds “ who if absent would !)e liable to be 
punished as an abettor ” , clearly show that abetment to 

come under section 114 must be one which is prior to 
the commission of the offence and complete by itself 

and not abetment which is done immediately before or 

at the time of the commission of the offence, for in the 
latter case the abettor would not have committed the
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abetment if he had not been present and would not _ 

therefore have been liable to punishment as an abettor.
T h e follow ing passages from Rataii Lai’s Law of 

Crimes support the view expressed above—

(i) T o  bring a person within this section (section 1 14) 

the abetment must be complete apart from the presence 
of the abettor.

(5) It is necessary first to make out the circumstances 

which constitute abetment so that if absent he would 

have been liable to be punished as an abettor and then 

to show that he was present when the offence was com
mitted. Previous concert is an essential factor in the 

constitution of the offence of abetment under this 
section.

(3) W here no conspiracy, instigation, or act or illegal 
omission, is proved and the abetment consists only of 

pariicipalion in the actual commission of the oilence, 

section 109 is the section appKcable.
I may also quote the following lemark of their f.ord- 

ships of the Judicial Committee in the case of Barendm 
Kumar Ghosh v. K ing Em.peror (1)—

'‘ As to section 114, it is a provision which is only 
brought into operation when circumstances amounting 
to abetment of a particular crime have first been proved, 
and then the presence of the accused at the commission 

of that crime is proved in addition.”
In the present case there is no evidence that the appel

lant either instigated his son or entered into a conspiracy 

with him beforehand for the purpose of a lathi being 
thrust into the complainant’s rectum though undoubted

ly he did abet his son’s offence by intentionally aiding 

him at the time of the commission of the offence. From 
what has been said above it follows therefore that his act 

came under section 109 and not under section 114 of 

the Indian Penal Code.
T h e appeal is partly allowed and the appellant's convic

tion changed from under section 3^25/114 of the Indian 

(1) (1924) L.R.> 5» 40(52). ,

1935
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K i n g -
E m p e h o e ,
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1933

Sll’A i
V.

K i n g -

Penal Code to section 355/109 of the Indian Penal Code 
and the sentence reduced to three years’ rigorous impri- 

Bmpeboe son men t and a fine of Rs.50 in default of payment of 
which he shall undergo further rigorous imprisonment 

for six months.
Appeal partly allowed.

A P P E L L A T E  C IV IL

Before Mr. Justice BisJiesJiwar Nath Srivastava

A N A N T  r a m  ( D e f e n d a n t ^ a p p e l la n t )  v. SARJU  PR A SA D  
--------------  ( P l a i n t i f f - r e s p o n d e n t ) *

Specific Relief Act (I of 1877), sections 14, 15 and 19— Specific 
performance of contract— Contract of sale— Party found, en
titled to sell half only— Specific performance, whether can be 
alloxued— Terms on which specific performance can be 

allowed— Compensation for part unperformed whether can 

be allowed.
W here a person claims a decree for specific performance of 

part of the contract and the portion of the contract which 

must be left unperformed is equal to the portion in respect of 
which specific performance is claimed, it is impossible to say 

that the part miperformed is small and section 14 cannot apply, 

but the case is governed by section 15 of the Specific R elief 
Act. He can get a decree for specific performance of only 

so much of the contract as can be performed on payment o f the 
full amount agreed upon provided he relinquishes all claim 

to further performance, and all right to compensation, either 

for the deficiency, or for the loss or damage sustained by Inm 
through the default of the defendant.

Section ig of the Act is to be read subject to the provisions 

o f sections 14 and 15 when the case is one of specific perform 
ance of part of the contract. Graham v. Krishna Chunder Dey 

{i), referred to.

Mr. Mahabir Prasad Srivastava, for the appellant.

Mr. Ram Bharose Lai, for the respondent.

S r i v a s t a v a  ̂ J. : — This appeal arises out of a suit for 

specific performance of a contract of sale. Both the lower

*Second C iv il A p p eal N o . 349 of 1933, against the decree o£ S. K h u rsh ed  
H usain, First Subordinate Judj^e o f R h cri, dated the jjist o f  A u g u st, 193S' 
m o difyin g  the decree o f M . M oham m ad T u fa il  A hm ad, A d d itio n a l M u n sif 
o f  K heri, dated the : 6th o f A p ril, 1932.

(1) (1934) L.R., 5« I.A., 90.


