
I accordingly allow these appeals, modify die jiidg- J933 
ments and decrees of the lower coiirEs and decree also 
.the plaintiff’s claim for cesses with costs throiighoiTt.

Appeal allowed.
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Before Mr. Justice E. M. Ncmavutty and Mr. Justice 
G. H. Thomas
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V. M A D H O  S I N G H  a n d  OTHERS (DefENDANTS-RESPOND£N1S)“

Civil Procedure Code {Act V of 1908), Schedule 1 1 , paragraph 
i{s)~Provision in paragraph ](s) 0/ Schedule II  that 

“ applicatioyi shall be in luriting’  ̂ whether mandatory or 
■merely directory— Reference made 071 statements of counsel—  
Award, luhether invalid.

T h e  expression ‘ Application shall be in writing ’ in para­
graph 1, clause (3) of the second Schedule of the Gocle of Civil 
Procedure is merely directory and not mandatory. Mirza 
Mohammad Hasan Beg v. Mirza Shakir Beg [i), Mahabir v. 
Manohar Singh (s), Waliullah v. Bhagga?i (g), Shama Siinda- 
ram v. Abdul Latif (4), Abdul Hamid  v. Riaz-ud-din (5), and 
Urned Singh v. Sohhag Mai (6), referred to.

■Where, therefore, the counsel for both parties and the 
parties to an appeal express a desire that all the points in­
volved in the appeal be referred to the arbitration of a certain 

person and accordingly the statements of the counsel of the 
parties are recorded and the case is referred to arbitration, the 
a\vard is not invalid on the ground that there was no valid 
reference to arbitration inasmuch as no application in writing 
was made by the parties to refer the dispute to arbitration.

Mr. D. K. Seth, for the appellants.
Mr. K .  N .  T a n d o 7ij for the resjDondents.
N a n a v u t t y  and T h o m a s , J J . : — These are tw o cross­

a p p ea ls  from a judgment of the learned Additional

*First Civil Appeal No, 1 of against the decree of Pandit Kiishna 
Nand Pande, Additional Subordinate Judge of Unao, dated the agth ot 
September, 1932.
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Subordinate Judge of Unao in a suit for partition 

jagakn-ath brought by Jagannath Singh and Sardar Singh, 
toaati hearing of this appeal the learned counsel

P^̂ rties and the parties themselves expressed a 
desire that all the points involved in these appeals be 
referred to the arbitration of Mr. Gliiilam Hasan Butt, 

mî Thomas, ^n Advocate of this Court. Accordingly the statements.
of the counsel of the parties were recorded and the case 
was referred to the arbitration of Mr. Ghulam Hasan. 
T he arbitrator filed his award on the 21st of September^ 
19,^4. T h e result of his award is to confirm the judg­
ment and decree of the trial Court.

T he defendants-appellants have filed objections to 

the award and they have raised two pleas in their objec­
tions. In the first place it is contended on their behalf 
that there was no \̂ alid reference to arbitration as 
required by the Code of Civil Procedure inasmuch as 
no application in writing was made by the parties to- 
refer the dispute to arbitration (see paragraph 1, sub­
section 2 of the second Schedule of the Code of C ivil 
Procedure). In our opinion there is no force in this 
contention. In Mirza Mohammad Hasan Beg and 
another v. Mirza Shakir Beg and others (1) Mr. Justice 
S a iy id  W a z i r  H a s a n  held that the expression “ applica­
tion shall be in writing” in paragraph 1, clause (a) of the 
second Schedule of the Code of Civil Procedure was 
merely directory and not mandatory.

Again in Mahahir v. Manohar Singh (2) Mr. Justice 
K a n h a i y a  L a l  held that where the pleaders of both the- 
parties to a pending suit stated that tliey agreed to a 

reference to arbitration, and the statements were recorded 
and an order of reference ’̂ vas accordingly made by the 
Court, though not upon a written application, the 

award based upon the reference was valid.

Similarly in WaliuJIah v. Bhaggan- (3) a learned JudgC' 

of this Court held that an award could not be set aside-

(!) I! O.I..J., 142. 46 All., 208.

(,h) ( ’ 9".“  ̂ Oudh. sfii).
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merely because the reference to arbitration was not 
made in writing'. ih

In Sir Dinshaw M iilla’s Commentary on the Code of 
C ivil Procedure (loth edition, 1934, at page i s 60) we 
find the learned commentator making the following 

observations on the phrase that the “application shall 
be in writing. ” Nanavutty

.r-r-.i • • • • T ■ -i Thomcii^
‘T h e provision requiring the application to be in JJ. 

writing is directory only, and not imperative; hence an 
award is not invalid merely because the application 
for the order of reference was not made in writing. See 
Shama Sundaram v. Abdul Latif (1) and Abdul Hamid 
v. Riaz-ud-dtn (s). In a recent case before the Judicial 

Committee where the agreement was in writing but It 
was not signed by one of the parties, it was held that 

paragraph 1 of this Schedule did not require that the 
writing should of necessity be signed, see XJmed Singh v.
Sohhag Mai (3).”

W e are, therefore, clearly of opinion that there is 
no force in the first ground taken in the objections of 
the defendants that there was no valid reference to 
arbitration as required by the Code of Civil Procedure.

In the second place it is contended on behalf of the 
defendants that the award is vague and indefinite. In 
our opinion the award is very clear and precise and is 
expressed in very terse language. There is nothing 
unclear and indefinite about it. T h e  plaintiffs were 
granted a decree for partition of one share out of two 
and a half shares in the properties mentioned in lists 
1 and 3 and in the properties entered at nos. 5, 6, 8, g 
and 10 of list s, attached to the plaint in the suit filed 

by the plaintiffs against the defendants. ■ Obviously the 

balance of the properties entered in these lists would 

necessarily go to the defendants.

There is, therefore, 110 force in these objections and 

we accordingly dismiss them, confirm the award and

V O L . X I ] LUCKN OW  SE R IE S  2 6 5
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1934 decree these two appeals in terms of the award, which 

jaoannath will form part of the decrees of this Court.
Appeal dismissed.
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Before Mr. Justice C. M. King, Chief Judge

1935 K H U SH I R A M  ( J u d g m e n t - d e b t o r — a p p l i c a n t )  v . R A M
Marah 22 SU M ER (DeCR EIvH O LDER — OPPOSITE PA R TY )*

LirniUition Act. (IX of 1908), section 14 and Article i8i>— 'P r o ­

per Court ’ in Article iSs, meaning of— Decree passed by 
Snbordinnte Judge sitting as J'lulge, Small Cause Court—  

Plaint fded by decree-liolder in AIunsij"s Court for declara­
tion that certain property is liable to be attached- and sold 
in execution of decree before transfer of decree to that Court 

for execution— Execution of decree— Plaint in. declaratory 

suit, ZL'hether can save liniilation under Article 18a, Limild- 
tion Act.

Wliere a decree-holder obtained his decree from the Court 
of the Subordinate judge sitting as a Judge of a Court of 
Small Causes and afterwards filed a suit in the M unsif’s Court 

for a dechiration that certain property was liable to l)e attach­
ed and sold in execution of his decree, hekh that the plaint 
of the declaratory suit can be treated as an application to take 

some step in aid of execution of the decrce, but as the execu­

tion of the decree had not been transferred to the Minrsif 

before the filing of the declaratory suit tlie Court of the M unsif 
cannot be held to be the Court whose duty it was to execute 
the decree and cannot be held to be the ' Proper C oui't' w ith­

in the meaning of Article 183 of the Lim itation Act and clause 
(5) of that Article will not apply for the purpose of saving 
limitation. Section 14 of the LimitatioTi Act was also not 
appvlicable to the case. Sheo Ram v. Ra7n Bharosey (1). 

referred to.

Mr. R{ininpat Ram, for the applicant,

Mr. Radha Krishna, for the opposite party.
K ing, C .J .: — This is a jltdgment-debtor’s appeal 

arising out of an order passed in execution proceedings.

■"■Section ur, Application No. ig ol‘ a,L;'airi.sl llte order of Pandit
Dmnodar Rao tvclkar, Suboitlinalc Judge (as Judge of Small Cause Coiirr). 
Part;il)gavh, dated (he isl: c>f NovetnI)ei% tc)3^.

(1) fujaji) 1:0 O .C . ,  71.


