
justice and equity may require that a co-sharer should 
Nawab A l i  share his collections with the other co-sharers even though 

u. his collections do not exceed his own share of profits, 
Basant Lax therefore, agree to the answer given by my learned 

brother Z i a u l  H a s a n , J . ,  to the abstract question refer- 
Snvastam, red to the Full Bench.

By t h e  C o u r t  ( K i n g , C.J., S r i v a s t a v a  and Z i a u l  

HasaNj JJ.):— T he answer to the question referred to 

the Full Bench is that though a co-sharer who has 
collected less than his own share cannot always be made 
liable to render accounts and to surrender a portion of 
the amount collected by him to the other co-sharers, he 
should be so made liable in cases in which on account of 
special reasons, justice and equity require it.
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Before Mr. Justice E. M . Nannvutl;y

SYKD  MOFIAMA;[AD AGHA ( P l a i n t i f f - a p p e l l a n t )  v .

.jQ BAIJNATH STNGIi a n d  o t h e r s  (D f ,te n d  a n t s - r e s p o n d e n t s ) * '

United Provinces Local Rales Act (./ of .1914), section ĵ-— 
Superior proprietor’s right to recover cesses from  under- 

proprietors or pukhtedars—Order of Settlem ent Commis- 

sioridr that under-proprietors are 7iot liable for cesses, effect 

of— Stipulation in old lease that chaukidar and patwari 
rates should be paid by superior proprietor, effect of.

Under section 7 of Act I of 1914 (The U. P. Local 
RatCvS Act), the superior proprietor has a legal right to recover 
the cesses from his lessees or under-proprietors and the deci.sioa 
of a Settlement Commissioner that pukhtedars are not liable for 
cesses or an agreement contained in a lease of 1878 1)y which 
the superior proprietor undertook to pay the old chaukidnri 

and pdtioari rates that were then recoverable from landlords 
cainiot take away this legal right. Har Narain Das v. Gajraj 

Sin^h (1), distinguished. Prithipal Singh v. M ahant Hari. 

Saran Das (2), referred to.

■*■86000(1 Rent Appeal No. 40 of 1932, against the decree of R. B. Pandit 
Riighubur Dayal Sluikla, District Judge of Rae Bareli, dated the iBth, bt 
July, 193", confirming the decrcc: of Thakur Bireudra Vikram Sini’h, 
Assistant Ck>lIectoi\ isc class of Rae Bareli, dated fhe ist of Tanuar>', 1932.

(i) I.L.R., H Luck., 15. (2) (1929) 13 R.D.. 278.



Mr. AH Mohammad, for the appellant.

Respondent in person. syed

N a n a v u t t y , J. : — These are three connected appeals 
filed by the plaintiff from a judgment and decree passed 
by the learned District Judge of Rae Bareli, dated the Sî s'qh
18th of July, iggs, confirming the judgment and decree 
of the Court of Thakur Birendra Bikxam Singh, Assistant 
Collector of Rae Bareli, who dismissed the plaintiff's 
claim for cesses.

T he plaintiff Syed Mohammad Agha has now come 
up in second appeal. T h e  sole point for determination 

in these appeals is whether the plaintiff, who is the 
superior proprietor of the village, is entitled to claim 
cesses from the defendants-respondents, who are lessees 
holding under-proprietary rights in the land in suit. T lie  
trial Court held that the defendants were not liable 
to pay any cesses in view of the stipulation made by 
them or their predecessors-in-interest in the lease of the 
28th o£ May, iS'/S. T h e learned District Judge in 
appeal upheld the finding of the trial Court on this- 
point by making a reference to the order of the Settle
ment Commissioner, dated the 35th of March, 1931. 
in which that officer held that the defendants-pukhta- 
dars were not liable for cesses. T h e  learned District 
Judge found that by this order of the Settlement Com
missioner the very foundation of the plaintiff’s claim 
for recovery of cesses was taken away from him and that 
the lease also provided that whatever taxes besides 
revenue were to be paid would be borne not by the 
lessees but by the lessor.

I have heard the learned counsel of both parties at 

some length. In my opinion these three connected 
appeals must succeed. Under section 7 of Act I of 
1914 (The United Provinces Local Rates Act), the 
superior proprietor has a legal right to recover the 
cesses from his lessees or under-proprietors. The agree
ment or lease of the g8th of May, 1878, upon which 
reliance is placed on behalf of the defen dan ts-tespon
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dents, can not support their contention. In that lease 
Sykd the superior proprietor undertook to pay the old

M o h a m m a d  t , • , • V • i
A g h a  cliaukidan and patwan rates that were then recover-

B a i j n a t h  from landlords. A similar contention to that
Sin Gil advanced before me on behalf of the defendants was

raised in PriJhipal Singh v. Mahcmt Hari Sarnn Das

decided on the i 7̂th of February, 1939. One of: 
the contentions of the appellant in that case was that 
as there was no proof that at the time of the commence
ment of Act I of 1914 he was liable for the pay

ment of any rates payable under the U. P. Local 
and Rural Police Rates Act of 1906, tlie decision of 

the lower Court was ivrong and it was urged that if he 
paid anything at all he paid it under an agreement of 
the year 1866. This contention on behalf of the appel
lant was rejected by this Conn in that case. Reference 
has also been made to a ruling of this Court reported 
in Bar Narain Das v. Gajraj Si7%gli (s) but the point 
decided in that case was different from the one that 
falls to be decided in the present appeals. In my opin
ion the decision of the learned District Judge cannot 
be upheld for the simple reason that the decision of: 
the Settlement Commissioner upon which the lower 
Court relies cannot take away the legal right conferred 
upon the plaintiff-appellant, who is the superior pro
prietor of the village, to recover the local cesses imposed

by the Local Government under Act I of 1914. T he 
agreement of iS'/S upon which reliance is placed by 
the 'defendants-respondents also does not take away the 

plaintiff-appellant’s right to sue for recovery of local 
cesses due to him and imposed under Act I of 1914. 
Section 86 of the Land Revenue Act (III of 1901) to 
which my attention has been invited by the learned 

counsel for the respondents has also no applicability 

in the present case. In my opinion the plaintiff 

zamindar has a legal right under Act I of 1914 to 

recover the cesses from his lessees.
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I accordingly allow these appeals, modify die jiidg- J933 
ments and decrees of the lower coiirEs and decree also 
.the plaintiff’s claim for cesses with costs throiighoiTt.

Appeal allowed.
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A P P E L L A T E  C IV IL

Before Mr. Justice E. M. Ncmavutty and Mr. Justice 
G. H. Thomas

J A G A N N A T H  S I N G H  an d  a n o t h e r  ( P l a i n t i f f s - a p p e l l a n t s )  Ootob^ 

V. M A D H O  S I N G H  a n d  OTHERS (DefENDANTS-RESPOND£N1S)“

Civil Procedure Code {Act V of 1908), Schedule 1 1 , paragraph 
i{s)~Provision in paragraph ](s) 0/ Schedule II  that 

“ applicatioyi shall be in luriting’  ̂ whether mandatory or 
■merely directory— Reference made 071 statements of counsel—  
Award, luhether invalid.

T h e  expression ‘ Application shall be in writing ’ in para
graph 1, clause (3) of the second Schedule of the Gocle of Civil 
Procedure is merely directory and not mandatory. Mirza 
Mohammad Hasan Beg v. Mirza Shakir Beg [i), Mahabir v. 
Manohar Singh (s), Waliullah v. Bhagga?i (g), Shama Siinda- 
ram v. Abdul Latif (4), Abdul Hamid  v. Riaz-ud-din (5), and 
Urned Singh v. Sohhag Mai (6), referred to.

■Where, therefore, the counsel for both parties and the 
parties to an appeal express a desire that all the points in
volved in the appeal be referred to the arbitration of a certain 

person and accordingly the statements of the counsel of the 
parties are recorded and the case is referred to arbitration, the 
a\vard is not invalid on the ground that there was no valid 
reference to arbitration inasmuch as no application in writing 
was made by the parties to refer the dispute to arbitration.

Mr. D. K. Seth, for the appellants.
Mr. K .  N .  T a n d o 7ij for the resjDondents.
N a n a v u t t y  and T h o m a s , J J . : — These are tw o cross

a p p ea ls  from a judgment of the learned Additional

*First Civil Appeal No, 1 of against the decree of Pandit Kiishna 
Nand Pande, Additional Subordinate Judge of Unao, dated the agth ot 
September, 1932.

fi) (192^) 11 O .L .J., 143. . (3) I .L .R ,, 46„A1L, 208. ,
(iqaV,) A J .R ., O .idh. (4) (1899) L L .R ., 27 CaL, 61.

I5) ()go7) L L .R -, 30 AlL. gs.  ̂ (6) ,( i9 i5) ; t r R 7  \
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