
diction. ”  I f  that be the. ineanittg of the word accused, as we 1898 
think it is, the learned Sessions Judge -was- bound to hear the Smoii 
pleader appointed by tho petitioner,

We therefore set aside the order of the Sessions Judge, and Ekpeess. 
direct that he give the accused person’s pleader an opportunity 
of being heard. After hearing the pleader^ he will pass such, 
order in the case as he may think it right and proper to do.
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Before Mr. Justice Baneijee and Mr. Justice'Gordon^

DUPEYRON and ANO^ îtaa (PuTrnQHERs) u. DRIVER (O p to s ite  P a k ty .) »

Ti'ansfer o f  eriminal CMC— Criminal Procedure Code (Act X  o f  ISS3), section 180G. 
526~RBason.aUe apprehension in the mind o f  the accused—B eal lia s—
Incidents calculated to create apprelienainn o f  bias.

In dealing with applications for transfer what the Court has to consider 
ia not merely the queetion whether there has been any veal bias in the mind 
of the presiding Judge against tlie acoused, but also the fui'ther question, 
whether incidents may not have happened which, though they may bo 
Biisoeptible of explanation and may have happened without there being any 
real bias in the mind o f the Judge, are nevflvthelaas such as are caloulated to 
create in the mind o f the aocuned a reftaoaabls apprehension that he may 
not liare a fair and impartial trial.

Th0 petitioners were charged with committing offences under 
sections 417 and 420 o f the Penal Code, and pending the trial 
this application was made for the transfer o f the case from the 
file of the. Deputy Commissioner of Manhhum to some other Oourt 
in the same District, or in any other District competent to try the 
same. This case was the third o f a series of oases between- the 
same parties. The application for transfer was made on various 
grounds stated in three affidavits put in on behalf o f  the applicants.
The following statements contained in paragraphs 16, 17, 34 and 35 
of the second affidavit made in one of the two earlier cases are 
material for tho purposes of this report:—

“ 16. That on the next day, at about 6-30 p.M;, the Deputy Commissioner 
came to Court to deliver judgment and aslced tha, aocusad whether he admit
ted a letter, purporting to have been wrxttea by him, The aooused wanted
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lo seo the letter ; but tlie loitur not being with the I'ecord, the Deputy Commis
sioner left the Couvt, and nftev a few minutes caino bnok, followed by 
Mr. Driver, the complainant, with a leltor in his hand.

“ 17. That tbo Court then handod over the letter in question to the accused 
nnd asked him whether he admitted the letter; but the accused said that as the 
proaecution had been closed as well as the deEenoe nnd the Court had oomo 
prepared with the judgment for delivery, he was advised not to answer any 
furllier question.

“  34. That after the arguments were finished the Court ordered the 
accused to remain in Puruliii and to report himself daily at noon to him, and 
in his absence to the senior Deputy Magistrate, although bail had l)®a« 
furnished by the accuBed.

“ 35. That on the next 3ay, after reporting himself, the acoused asked for 
permission to go to Chaibassa and to Calcutta on business. The Court only 
permitted him to go to Chaibassa for four days, provided that ha would report 
himself to tbo Deputy Commissionor while there, but refused to allow him to 
go to Oaleutta,”

Mr. W. Gregory and Balbu Nagemlro Nath Chatterji for tlio 
petitioners.

Mr. Sinha and Babu IijoU Prosad Sarhadhicarij foi- the 
opposite party.

Tlio judgment o f tlio High Court (B an eejee  and Gordon, JJ.; 
is as follows

This is a rule calling upon the Magistrate o f the District to 
show cause ■why the case sliould not bo transferred from the file 
of the Beputy Commissioner o f Manbhum to some other Court 
in the same District, or in any other District competent to try 
the same.

Yarious grounds are stated in the three afBdavits put in ou 
behalf of the petitioners upon which we are asked to grant this 
application for transfer. Some o f these statements appear from 
the explanation submitted by the Deputy Commissioner to 'he 
inaccurate, and there are others that appear to be disingenuous.' 
The conduct of the petitioners, who are the deponents in these 
affidavits, in making statements of this sort, is, we need haxdlyi 
add, highly reprehensible. Whilst expressing our strong diŝ ' 
approbation o f the conduct o f the petitioners in making statements 
like these, we do not think that they can be regarded-; as 
suificient grouud for revising the application, if, leayiog out tljS'
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statements to which oar remarks apply, there still remains enough 1806 
to make a transfer o f the case desirable f o r  the ends of justicia. D d p e y k o n *

The statements which in our opinion render such transfer 
desirable are those contained in paragraphs 1.6j 17 ,34  and o5 of 
the second affidavit pat in on behalf of the petitioners. The 
statements made in the 16th and 17th paragraphs run thus :—

“  16. That on the next day, at about 5-30 P .M ., the Deputy 
-Gommissioner came to Court to deliver judgment and asked the 
accused whether he admitted a letter purporting to have been 
written by him. The accused wanted to see the letter, but the 
letter not being with the record, the Deputy Commissioner left 
the Court, and after a few minutes came back, followed by Mr.
Driver, the complainant, with a letter in his hand.

“  17. That the Court then handed over the letter in questioa 
to the accused, and asked him whether he admitted the letter ; but 
the accused said that as the prosecution had been closed as well 
as the defence, and the Court had come prepared with the judg
ment for delivery, ho was advised not to answer any further 
question. ”

It was contended by Mr. Sinha, who appeared to show cause, 
that as these statements relate to a previous trial which has come 
to an end, they cannot be taken to affect the present question.
W e do not think that this argument is sound. The case that is 
now pending, and for the transfer of which this application has 
been made, is one o f three cases which are connected with one 
another, and the case, in the course of which the incidents narrated 
in paragraphs 16 and 17 o f the affidavit quoted above occurred, 
was the first o f the three. The complainant in the present case is 
Mr. Driver, the complainant in the first case ; and therefore the 
statements made in these two paragraphs of the affidavit are, in our 
opinion, not altogether immaterial to the present question. W ith 
reference to these two paragraphs o f the affidavit, the learned 
Deputy Commissioner, in his explanatiouj does not say anything 
specifically. W e may therefore take it that the statements are 
correct.

It was contended, however, that, though the statements may ba 
correct, they do not necessarily show any bias on the part o f  the 
Magistrate against the accused. That may be true ; but in deal-

83
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1896 ing wifcb applications for transfer like this, wlifit tHs Court lias to 
D o p e y e o h  '  coiisider is, not merely the question whether there has heen any 

real bias in the mind of the presiding Magistrate against the 
accused, but also the further question whether incidents may not 
have happened which, though they may lio sitsceptible of explana
tion and may have happened wii-houfc there being any real bias in 
the mind o f the Magistrate, are nevertheless such as are oalculatod 
to create in the mind of the accused a reasonable apprehension, 
that he may not have a fair and impartial trial. Of course, 
it is not overy apprehension of this sort that should be taken 
into consideration ; but where the apprehension is of a reasonable 
character, there, notwithstanding that there may be no real 
bias in the matter, the fact of incidents having taken place 
calculated to raise such reason able apprelionsion ought to be 
a ground for allowing a transfer, suoh as the one that has been 
asked for. In matters like these, “  the law, ” to use the words 
of Lush, J., in the case of Serjeant v. Dale (1 ), “  has regard 
not so much perhaps to the motives which might be supposed to 
bias the Judge as to the susceptibilities of the litigant parties. One 
important object, at all events, is to clear away everything which 
might engender susi^ioion and distrust o f the tribunal, and so to 
promote the feeling o f confidence in the administration of justice, 
which is so essential to social order and »eourity.”  And the same 
view was expressed by this Court in Qrish Chander Ghose y. The 
Quem-Enipress (2).

The same remarks, we think, apply to the stniomonts ooniaincd 
in paragraphs 84 and 35. The Magistrate, nolwiUisiiiiiding 
that he released the accused on bail during the trial of the second 
case, still required him to report himself to the authorities at, 
Purulia, and when the accused applied for leave to go to Chaibassa 
and to Calcutta, his prayer was granted only so far as his going 
to Chaibassa was concerned, the other pai’t of his prayer being 
refused. The Magistrate says he did this because he bad reason 
to think that the accused might abscond. The order is not 
warranted by law, and was calculated to create apprehension in, 
the mind of the accused that the Magistrate was biased again^i
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him. W e do not say that fcliis sliows that there wag any real bias 1896
in the mind o f  the Magisk-ate. On the conirary, wo accept his 
espIanafcioH as to the reason why, notwithstanding that he released ®-
the accused on bail, he made this order. But, as we have said ”
ahovo, the order was oaloulated to create a reasonable apprehension 
ia the mind of the accused that there was a bias against him.

That being so, we think it expedient for the ends of justice 
that the transfer applied for should be granted under clause 
(e )  of section 526 of the Code o f  Criminal Procedure.

The next question is, to wliat Oourt should the case 
ha transferred. Mr. Sinha for the complainant suggests that 
tho case should be transferred to tha Court o f the District 
Magistrate of Bardwan as being tbs Court nearest to Purulia.
We tMuk that the suggestion ia a fair one, and we acoordingly 
direct that the case be transferred to the Oourt of tho District 
Magistrate of Burdwan for trial, 

s, 0. B.

Before Mr. Justice Hill and Mr. Justice Rampini.

UPENDBA NATH BHUTXAOHAKJEB (PETiTiONEa) v. KITITISH 
CHANDRA BHUTTACHARJBB a n d  a n o t h e r  

(Opposrrra P a r tt .)®
Procednre—JiH';/, Oonstilulion of— Criminal Procedure Code (Act X  o f ISS8 '),

sections 133 to 1S8—Nomination o f ju n j ly Magistrate—Bona fides o f  g
claim. ----------- ------

In the nomination o f those membora o f  the juiy, the nomination o f 
whom devolves upoa the Magistrate under the provisions o f aootion 138 o f  
theCnminal Procedure Oode, it is hia duty to exercise his own indopeadent 
diBoretion, and not merely to accept persons who may be put forward by the 
party opposed to the flpplicnnt.

A jury constituted ia violation o f  the provisions o f  section 138 is not 
legally constituted, and ia ineapahle of making a legally binding award.

Bino Nath QJmdJceriuity v. Hur Golind Pal (1) and S^iatyanundo Ghosal 
V, Oam^erdown Pressing Co. (2) followed.

* Oriminal Eovision No. 51 o£ 1890, against this orJor ivisacd by 
A, Ahmad, Esq., Sessions Judge of Nuddea, dated the Uacombsr 18!*5, 
afflnnitig the order passed by W. N. Delovengua, Esq-, PiBtrict Magistrate 
of that District, dated, the 13tl\ o f Novevnbev 1895.
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