
Before Mr. Justice Figot and, Ifr. Justke Bampiiil.

SUEElTDEOiSrA-TH BAL CHOWDHEY and othees (Defendants) w. 1892 
TINCOWEI DASI (PLAiifTirF).*’

Sale for arrears of rent—Fatni tenure. Sale of— Registration in aamindars 
serishta—SiffJits of zaminiar—]3engal Regulation V III  of 1819, ss, 5,
7—Bengal Tenancy Act ( F i l l  of 1885), s. 18.

A patni taluk was sold iu executiou of a decree, but tie auotiou- 
purchaser, altkough he olrtained possession, did not get timself registered 
in the zamindar's sonshta. In a suit by tlie zamindar against the former 
bolder of the patni for rent due for a period previous to the sale, held, 
tliat the suit lay against Mm, and that the rights of the zamindar 
were not aHeoted by the existence of the remedy provided by section 7 of 
Bengal Eegulation V III of 1819.

Luhldnarian Mitter v. Klietter Tal Singh Boy (I) referred to.

T his was a suit brouglat by the plaintiff Tincowi Dasi to 
reeover arrears of rent from Assar 1293 to Magli 1296 ia respect 
of a patni taluk. Tlie defendants admitted having held the 
taluk up to the end of Aughran 1294, correspondiEg with the 15th 
Deoemher 1887, but contended that, as the patni taluk was then 
sold in execution of a decree and purchased by one Suresh Chundra 
Banerji, they were not liable for rent which accrued after that 
date. The auction-purchaser had obtained possession of the taluk, 
but did not get himself registered in the zamindar’a serishta, as he 
disputed the amount of fee payable by him.

The Subordinate Judge decreed the suit.
The defendants appealed to the High Court.
Dr. Troyhchja Nath Mitter and Baboo Akhoy Ooomar Bamrjee 

for the appellants.
Baboo Surro Pershad Ghatterjee for the respondent.
The judgment of the High Oouxt (Pigot and E ampini, JJ.) 

was as follows:—
In this case the appellants were the holders of a patni, their 

interest in which has been sold in execution. The • purchaser in

*Appeal from Original Decree ITo. 184 of 1891, against the decree of 
Baboo Brojo Behary Shome, Subordinate Judge of Fadia, dated the 31st 
of March 1891.
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1892 eseoution has not agreed with tlie zamindar witli respect to the 
StJEiifD^ amount of fee payable by him on the transfer of the patni to
kathPai Hs name under the proYisions of section 5, Regulation T i l l  of
OnowraBT purchaser appears to dispute the amou.nt of the fee,
TmoowEi and as the result of that controversy the purchaser of the execu- 

tion-sale has not got himself registered  ̂and although he is in posses
sion, the rent for which this suit is brought against the old tenant 
is undoubtedly unpaid. A. decree has been given by the lower 
Court against the old tenant for tho amount of the rent due, and 
he appeals. No question has been raised in the argument before
us as to the fact of the rent being due, or as to the amount of the
rent which is due, but it is contended that inasmuch as the 
former owner of the patni who has lost it in the esecution-sale 
is not in possession, and inasmuch as the purchaser is in possession, 
the suit ought not to have been allowed to proceed against him, 
but that the purchaser who is in possession ought to have been 
pxoceeded against under the terms of section 7 of Regulation 
V III of 1819, and it is also contended that inasmuch as that 
section confers upon the zamindar the exceptional power of 
attachment through a sezawal against the purchaser in possession, 
that by implication ought to be treated as constituting tho only 
remedy of the zamindar, when the assignee of the tenancy is in 
possession, and as taking away the power of suing the old tenant. 
In the case of Liiekliimrain MiUer v. Ehetter Pal Singh Boy (1) 
cited by the Subordinate Judge, section 7 of tho Eegulation is 
thus referred to :—“  Tho zamindar or other superior holder in 
certain cases is empowered to attach the property, if the subordi
nate holder neglects to register his name and to hold it in trust for 
the subordinate holder, and in all cases until the transfer is regis
tered the old tenant and tho tenure itseli are liable for the rent 
due.”  Now, it appears to us that wo cannot challenge the law 
so laid down by this Court many years ago. Whether this is 
a oasus omissus in the law, or whether the former tenant, compelled 
in this suit to pay the rent of a property of which he is not in 
possession, has any remedy against the unregistered puroliaser., 
in possession, provided it bo established that that purchaser has i 
refused um’eaBonably and improperly to get himself registered, in

(1) 13 J3, L. 1 .. 146.
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the zamindar’s Looksj and thereby to relieve the former tenant i892 
from liability, is a matter which is Bot before us, and which ve gTjEUNBito-” 
have no right to determine. What wo have before us is simply ja th  Pai  ̂
this question: does or does not this stiit lie against tho old tenant, 
nnd 'WO think we are bound to hold that it does, and that the 
rights of the zamindar, as stated in the judgment of this Court, 
to ■which we have referred, are not afi!ected by the existence of 
the remedy provided by section 7, and that there is no defence to 
the suit.

We must therefore dismiss the appeal with costa.

Appeal dimissed.
A. F. M. A. E. _______________

Before Mr. Justice Pigot and Mr. Justice Rampini.

PEAIY M OHOT MUKERJI (Plaintim) «. A l l  SHEIEH AND 1892 
oTHBHs (Detemdasts).* 1®-

Bes judicata—Civil Procedure Code {Act X I V  of 1882), s. 13—Denial 
Tenancy Act {Act V IIIo f  s.l^%~lMidetiis of ienaiicy, Applica
tion to determiiie~Dispute as to tenancy—Landlord and tenant.

The oljeet of section 158 of tlie Bengal Tenancy Act is merely to 
provide a summary procedure for settling disputes between landlord and 
tenant in regard to tliB particulars leierrod to in clauses («), (o) and {d) 
of the section., Thougli clause (!i) does autliorize the Court to deteimine 
the name and description of the tenant, this was not intended to and does 
not authorize the Court to decide conclusively disputes as to the right to 
possession of the land. An issue, therefore, regarding a dispute as to the 
existence of the relation of landlord and tenant between the parties in a 
proceeding under section 168 can only be decided collaterally, and does not 
arise between the parties in saeh a manner as to make the decision, upon 
it res judicata between them in a subseq̂ uont regular suit,

Bhopeniro Narayan Dutt v. Nemye Olumd Mondul (1) and Delendro 
Kumar Bundopadhya. v. Slmpendro Narain Btiii (2) referred io.

Thb plaintiff Raja Peary Mohun Mnkerji sued to eject Ali 
Sheith, the defendant No. 1, from and recover posBession of a 
certain plot of land.

. * Appeal from Appellate Decree No, 1097 of 1891, against the decree of 
F. P. Handley, Egq, Judge of Nadia, dated the 10th of June 1891, affirm
ing tho decree of Babu Bepia Ohunder Eoy, Munsif of Eauaghat, dated the 
11th of October li^90.

VOL. XX.] CALCUTTA SERIES. 249

(1) I. L. jR„ 16 Oalc., 627. (2) I, L. B., 19 Oalo., 182.


