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ceed in this matter he should take proceedings under sec
tion 133 of the Code of Criminal Procedm'e and give.the 
accused Shiv Dat an opportunity of showing cause why 
the wall and the latrine should not be demolished.

I, therefore, set aside the order of the learned Magis
trate as regards the demolition of the screen wall and of 
the latrine but I maintain the conviction of Shiv Dat 
for an offence under section 290 of the Indian Penal Code 
and reduce the sentence from a fine of Rs. 50 to a fine 
of Rs. 5. To this extent this reference is allowed-

Reference partly allowed.

PRIVY COUNCIL.

p. C RAJA SHRI PEAK ASH SINGH (J u d g m b n t -d e b t o r , a p -  

NoTmhen p e l l a n t ) t?, ALLAHABAD BANK, LIMITED, ( D e c -
23. EEE-HOLDETtS, RESPONDENTS.)'^

'On appeal from the Chief Court of Oudh."
Ciml Procedure Code (Act V of 1908) order X X I , mZe.2(l)— 

Limitation Act {IX  o/ 1908) articAe IQl— Executton of 
decree—DBcree-holder certifying payments— Applica
tion” -^Gertip£ation tohen execution barred but for pay
ment certified.

Gertilication to the court under order XXI, rule 2(1) by 
a decree-bolder of payments made to him out of court, even 
if made in the form of an application, is not an “ applica
tion” within article 181 of the Limitation Act so as to be 
barred unless it takes place within three years of the pay
ment certified; nor is there any article which expressly limits 
the time, Further, certification can take place when 
execution of the decree is barred but for the payment certi
fied. Pandtirang v. Jagya (1), Jailim Ghand Patwari v, 
Yumf Gliaudhuri (2) and Joti Prasad v. 5'nc?ia.n(i (3), approv- 
ed.

Judgment of the Chief Court (4) affirmed. ’
* P r e s e n t :  Lord P h il l im o r r , Lord Atkik and Sir T .a n c e m t 

S a n d e r s o n .
a) (1920) L L. R. .45 Bom., 91. Y,T) (1928) 26 A. L . J. 966.
:'2) (1924) I. L ..R ., 54 Oalc., 143. C4) I. L . R. 1 L\ick., 4R2.



^Ap p e a l  (H o . 21 of 1928) from a decree of the Chief 
'Court of Oudh (October 4, 1926) affirmin g‘ an order of h.ua Shri 
the .Subordinate Judge of Sitapiir.

>> B.

On the 14th of February, 1925, the respondent ap- 
plied to the court of the Subordinate Judge for leave to limited.- 
■execute a decree of that court, dated the 4th of Decem
ber, 1916. The question upon the present appeal was p. o. 
whether the application was barred by limitation.

The decree was in the terms of a compromise made 
in a suit brought by the respondent against the appel
lant upon two mortgages. The material terms of the 
decree appear fi-orn^the present judgment. Shortly 
stated, it provided for payments by instalments, and 
that if at any time there was a shortage of Es. 60,000 
in paj^ment of the instalments, then the decree could be 
-executed for the whole amount remaining due. On 
the 14th of March, 1917, the respondents certified to the 
court under order X X I, rule 2(1) a payment of 
Bs. 40,000. On-the 8th of December 1924, they filed 
:a document, headed as being in an application under the 
above rule; it certified payments amounting to over 8 
lakhs at various dates; these payments inchided .pay
ments at dates betAveen the 14th of November 1916, and 
;the 26th of October 1923. If these payments, or such 
of them as were not made within three vears of the 
'8th of December 1924, were ignored, the respondents 
'could have executed the decree, according to its terms at 
a date more than three years before the application, and 
accordingly execution was barred under the Indian Jjimi- 
tation Act, 1908, schedule I, article 181’or article 182(1).
If, on the other hand, the payments' so certified were 
io  be taken into account tlie decree could not have beers 
‘€xeGuted before April; 1922, and the application was not 
«o barred.
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Judge held that the applia^ition 
k&ja shr] was not barred by hmitation and made an order.

i-RA.KASH
The order was affirmed on appeal to the Chief 

Court. The Learned .Judges (S tu aet , G. ^J. and 
M uham m ad  B a z a , J.) held that the certification was not 
barred by limitation , and that once the payments had 
been recorded the court, was in a position to know that, 
the application for execution was not barred. They 
therefore found it unnecessary to consider whether cer
tain alleged acknowledgments prevented execution from 
being barred.

The appeal is reported at I. L. E., 1 Luck. 482. 
1928, October 23, 25. W. A. Greene, K.C., Jopling 

and Rustamji, for the appellant. Order X X I, rule 
2(3) precluded the court from recognizing payments- 
which were not' duly certified under rule 2(1). Conse
quently, having regard to the terms of the decree the 
present application to execute it was barred under arti
cle 182 of the Limitation Act unless the certification 
on the 8th of December 1924, was valid. The certifica- 
tion of the material payments was invalid for two rea
sons. First, because certification under order X X I, 
rule 2(1) is an "application”  within article 181, and 
therefore is barred if made more than three years after 
the payment. Secondly, because it was made when- 
execution of the decree was already barred but for pay
ments then sought to be certified. There is no ground 
for holding that a deeree-holder certifying to the court is 
not thereby making an application. In the present case 
the document was in the form of an application, and 
was so described. The nile of the Oudh Court that a 
' ‘formal application*’ is not necessary does not affect the 
matter. Several cases in India,have decided that a 
decree-bolder in certifying has made an ̂ “ application” ' 
to take a step in â d of execution within article 182 (5) ̂



L im it e b .

p . C.

•e.g.v Namin Das v. Batgobind (1), Maung Law ___ ______
San y . Maung Po Tliein (2). On tlie secoimd ground : -Kaja Shh% 
when the certification took, place the decree was dead for sxn-gh 
purposes^of execution; there could not be a,certification AxiAmiiD 
so as- to resuscitate it. A right once barred by  limita- 
tion cannot be revived.' There have been decisions in 
India both ways on the questions raised. The appel
lant is supported by Bahuballahli Roij v. Jogesli Chand
ra Banerji (3), Bahy Saha v. Aijanmai (4), Jotindra 
Kumar Das v. Gagan Chandra Pal (5) Mautig Law San 
V . Moung Po ‘ Them (6), and Baiy Nath v. Panna Lai 
*(7). -It is conceded tha,t there are more recent decisions 
■to the contrary effect.

Their Lordships decided that argument upon the 
question of the alleged acknowledgments should be post
poned.

DeGruyther, K.G.^ and Wallach, for the respond- 
•ents. Certification by a decree-holder under order X X I,'
Tule 2(1) is not an “ application'' within the meaning of 
article 181 of the Limitation Act. The rule draws a dis- 
tinction between the act of certification under rule 2(1) 
and the ‘ ‘application’ ’ which by rule 2(2) the debtor-may 
make. The limitation imposed upon the debtor by rule 

^ (2 ) is, inconsistent *with certification under rule 2(1) 
being an ‘ ‘application.’ ’ A decree-holder certifying under 
rule 2(1) is not “ applying”  to the court to adjudge or 
direct as to any matter. Certification being a matter 
of procedure was governed in this case by the local rule 
o f  court. It is not material thai it was worded like an 
application. There is no limit of time for a certification 
under order X X I, rule 1. Execution was prevented 
from being barred at the date of certification by the pay
ments, Gertificationv or the absence of certification, of

(1) (1911) I . L . E . 83 A ll.,. 528. (2) (1924) I . L . B ., 2 Ban. 393.
(3) (1918) 23 Calc. W . N . 320. (4) (1921) 26 Gale. W . N- S29.

^5) (1918) I . li. B. 46 Calc. 22, 34. (6) (1924) T. L . B. 3 Ban. 393.
:  ̂ (7) (1924) I. L , -R. 46 A31., 631̂ , 637.

T O IL . 111 .] L U C K N O W  S E R I E S .  687



the payments went only to "the proof of the paymgntS; 
itAJA Shki The weight of authority in India upon both questions' 

Bingh raised is now conclusively in favour of the respondents : 
Tulmmm y . Bahaji (1), Pandtirang y . Jagya (9), Rosh- 

t̂3ane, an Singh y . Mata Din (S), Amar Singh v. Ram Dei (4),. 
Masilmnani Mudaliar v. Sethuswami Ayyar (5), Jalim 
Chanel Patwari v. Yusuf Ali ChQwdhuri (6), Joti Prasad,' 
v.S rich an d a).

Jopling replied.
November 23. The judgment of their Lordships 

was delivered by Sir L a n c e l o t  S a n d e rso n  ;— By an 
Order of His Majesty in Council, dated the -‘22hd o f 
April, 1927, special leave was granted to the appellant 
Baja Shri Prakash Singh to appeal against the decree 
of the Chief Court of Oiidh dated the 4tli of October,. 
1926.

The facts relevant to the appeal are as follows : —
By two mortgage deeds, one dated the 24th of

• March, 1911, to secure the sum of Rs. 3,50,000 and- 
interest and the other, dated the 20th of March, 1913, 
to secure the sum of Es. 12,00,000 and interest, certain- 
property now belonging to the appellant was mortgaged' 
to the respondents. . In the year 1916 the respondents 
brought a suit in the court of the Subordinate Judge o f 
Sitapiir to recover the amount due on these two mort
gages and future interest against Baja Debi Prakash 
Singh .(the father of the appellant since deceased) and' 
the appellant; and on the 4th of December, 1916, a: 
decree was'passed in the terms of a compromise made' 
between the parties.

By the said compromise it was agreed that a sani o f  
Ks. 16,67,049-12-6 was due under the said mortgages 
including interest and costs and it was provided that out

(1) (895) I. L . E. ‘21 Bom., 122. f‘2) (1920) I . L . E. 45 Bom ., 91.
J)  (1903) T. L /P v . 26 All., 3G. (4) (lf)25) T. L . B . 47 A l l ,  873 ,
rS' (1916) T. L . -R. 41 Mad.. 251. (6) (1924) T. L . T-i. K4 Calc,, 143

. (75 (U^28) 26 All, L . J ,. 96r>.
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1923of the aforesaid sum the su'm of Es. 3,754-0-0 for costs 
was to be paid within a week (and this was done) and ̂ Pkasa-sh
that the sum of Es. 16,63,295-12~6 which after payment sisrh 
of costs-would remain due was to be paid by instahnents ali.aL bad> 
of Rs. 60,000 (to* be paid on each 30th of April, of the 
years 1917 to 1922 inclusive) and of Rs. 80,000 (to be 
paid on each 31st of October of the years 1917 to 1921  ̂ ^
inclusive) and that the whole of the balance with in
terest as therein provided was to be paid on the 31st of 
October, 1922 and that the respondents should be entitl
ed to take out execution for the whole amount as might 
then be due under the decree by annulment of instal
ments and to recover the same by sale of the mortgaged 
property in three cases, one of which was stated as 
follows :—

“ If the instalments are only partly paid and the total 
sliortage in the payment of any instalment or instalments 

-owing to such part payment amomit to Es. 60,000 or in other 
words, so long as the total unpaid amount of instalment or- 
instalments is below Rs. 60,000 the Bank”  (that is the Res
pondents) “ will not acquire right to execute the decree but 
it will acquire right to execute as soon as the arrears amount to 
Rs. 60,000.

It was also provided that in the event of the res
pondents having to execute their decree under the 
contingencies therein above mentioned it should be open 
to the respondents to execute the decree without appl'y  ̂
ing for and obtaining a decree absolute or final decree for 
the sale of the mortgaged properties.

On the 14th of March, 1917, the respondents certi
fied to the court t)f the learned Subordinate Judge, pay
ments by the judgment-debtors i.e ., by the appellant and 
Ms father ‘amounting to Rs. 40,000 and such payments 
were duly recorded.

5"urther payments were made from time to time 
by the Judgment-debtors to the respondents out of courtj.

V O L . I I I . ]  LU C K N O W  S E R I E S .  t )8 9
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the date of the last payment being 26th of October,
1923. It was agreed by the learned counsel for the 
appellant that the total amount of unpaid instalnients 
was below Es. 60,000 until April, 1922; in other words 
that the arrears of instalments for the first time amount
ed to Rs. 60,000 in April, 1922.

"With the exception of the Es. 40,000 already men
tioned, the respondents did not certify to the court any 
of the aforesaid payments until the 8th of December,
1924.

On that date a document was filed on behalf of the 
respondents in the court of the learned Subordinate 
Judge.

It was headed “ Application under order X X I, rule,
2, C, P. C.”  and was as follows ;—

The humble petition of Allahabad Bank, Limited, Luck
now Branch, plaintiff decree-bolder most respectfully- 
showeth ;— '

1. Tha-t on the 24th of December, 1916, a decree for 
Es. 16,63,295-12-6 was passed against defendant No. 1 now 
dea,d and represented by defendant No. 2 and defendant 
No. 2 Kunwar Shri Prakash Singh to be paid according to 
the instalments mentioned in paragraph 3 of the compromise 
filed an behalf of the defendants and accepted by the plain
tiff’ s pleader and agent on the 10th of November, 1916, with 
interest at Es. 7-8 per cent, per anmira.

2. That under the compromise and the decree, it was 
proTided that the decree shall stand as a decree for sale of the 
mortgaged property specified in the Schedule A. and B attach
ed to the decree and the compromise,

3. That the Bank decr6e-holder- has received 
lis. 8530,316-8  in part satisfaction of the aforesaid decree 
<>n different dates as per statement of. decree acconnt attached 
to this application.

4. That the Bank decree-holder certifies the said pay- 
mesnta made to it and prays that the court may be pleased to



p. 0.

record the same accordingly under order XXI, rule 2(1) of 
the C. P. C. ■ ■ E.UA Shei

The statement of decree account whicli ŵas attach- 
to tbe said document, set out the various payments, 

the last payment,’ as already stated, being under date bank, 
the 26th of October, 1923. ,

The learned Subordinate Judge on the 8th of De
cember, 1924, recorded the said" payments; no notice 
o f this proceeding ^as given to the appellant, -who at 
that time was the sole judgment-debtor, his father 
having died.-

On the 14th of February, 1925, the respondents 
^applied to the court of the learned Subordinate Judge 
for execution of the decree, praying that 
Bs. 17,39,110-1-1 with interest as mentioned in the 
application should be realised by sale of the mortgaged 
property.

The appellant filed written objections on the 23rd 
■of May, 1925, and raised further objections at the 

'hearing. ^
The learned Subordinate Judge framed the follow- 

'fflg issues,:” *
(1) Is the execution application within time?
(2) Whether the certification and the recording of pay

ments'are invalid and barred by time?
(3) Whether amount claimed is correct?

On the 15th of May, 1926, the learned Subordinate 
-Judge dismissed the appellant’ s objections, his findings 
•on the issues being against the appellant except in res
pect of certain sums wrpngly claimed in respect of 
interest, which he directed should be rectified. .

The appellant appealed to the Chief Court of Oudh 
•at Lucknow against the order of tEe learned Bubordinafe 
-Judge, and on the 4th of October, 1926, the learned 
Judges of the Chief Court dismissed the appeah The

VOL. liI.J LUCKNOW SERIES. 691
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192£ learned Judges, in tlieir judgment stated that the position
taken up by the appellant to the effect that—
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‘ 'Atthougil the Bank appHed for execution within three 
years of the first date when execution was permitt ,̂d under 
the terms of the decree, in view of the circum&tance that the 
judgment-debtor had made sufficient payments in satisfaction 
of the instalments, the application for the execution is never
theless time-barred, and the decree-holder is left without 
remedy in respect of the balance due. His learned counsel 
has argued in support of this proposition upon three main 
points. He has argued that in the first place the court cannot 
recognize any payments or adjustments after the 14th of 
March, 1917, on the plea that no certification can be accepted 
by a court unless it has been ma-de within three years of the 
date of satisfaction. His second point is that on the date of 
the second certification, the 8th of December, 1924, the dec
ree had automatically become time-barred, inasmuch as there- 
had been no certification between the 14th of March, 1917. 
and the 8th of December, 1924. His third point is that the- 
decision of the trial court to the effect that there had been 
acknowledgements in writing by the judgment-debtor which 
saved limitation, is incorrect.

.The learned Judges held that a certification of pay
ments by the decree-holder under the provision of order 
X X I, rule 2(1) of the first schedule to the-Code of Civil 
Procednre of 1908 was not an application within th’©' 
meaning' of article 181 of the Indian Limitation Act o f  
1908, on which the appellant had based his argument, 
and consequently, that the application for execution was 
not time-barred. The learned Judges, relying on these 
findings, dismissed the appeal and did not decide the 
third point Avhich related to the alleged acknowledgments 
in writing hy the judgment-debtor.

The argument presented to_ the Board on belialf 
of the appellant was to the effect that a document filed 
by the decree-holder certifying a payment made out o f  
court under the provisions of order X X I rule 2(1) afore
said; is an application within the meanine' of article'



181 of the Indian Limitation Act, and tiiat it must be 
presented to the court within three years of the date Shbi 
when the payment, which it is desired to certify, was 
made.  ̂ v.

It was further argued that an application by the 
"decree-holder under the aforesaid rule cannot be made 
at a time when, but for the payments sought to be re- 
'oorded, the statute would have run and the right to exe- ,- 
cute the decree would be time-barred.

0 x1 this basis it was argued that in this case the 
court ought not to have recognized any payments made 
after the 14th of March, 1917, on which date tbe pay
ment of Es. 40,000 was certified and recorded, and that 
on the 8th of December, 1924, the decree, dated the 
4th of December, 1916, had become time-barred as there 
Avas no certification of payments by the decree-hoider 
between the 14th of March, 1917, and the 8th of De
cember, 1924,

On the other hand, it was argued on behalf of the 
respondents that it ,was not necessary for the decree- 
liolder to make a formal application when certifying a 
payment out of court under order XXI, rule 2(1), that 
the certification of payments made by the respondents 
under the said rule was not an application within articte 
181 of the Indian Limitation Act, and that there is nO' 
statutory period within which the decree-holder must 
certify to the court a payment made to him by the judg- 
ment-debtor out of court.

Eeliance was placed upon rule 168 of the Oudh 
Civil Digest and the form referred to in the said rule, 
and it was contended that the terms of the said rule 
showed that the contention of the respontlents was correct.

It was further argued on behalf of the respondents 
lliat they had no right to apply for execution until April,.

V O L . I I I . ]  L U C K N O W  S E R I E S .  693
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1928 1922, by reason of the payments made by the judgm^nt-
SHrtr debtor, that such payments had been certified by them to 

the court, that the court had recorded the payments, 
and therefore that the application for execution# of the 
decree was made within time.
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Many decisions of the courts in India were cited 
to their Lordships, and it is apparent from a considera
tion thereof that at one time there was a difference of 
opinion among the learned Judges who dealt with the 
matter. Their Lordships do not think it necessary to 
refer in detail to the cited cases; it is sufficient to say 
that in their opinion the weight of authority, especially 
in the later decisions, seems to be in favour of the con
tention of the respondents— as, for instance, Pandurang 
V. Jagya {I); Jalim Ghand Patimri v. Ynmif Ali Chow- 
dhnri (2); md Joti Prasad v. Srichand (3).

It is necessary, therefore, to consider whether the 
document filed by the respondents in the court of the 
learned Subordinate Judge on the 8th of December, 
1924, was an application within the meaning of article 
181

Order X X I, rule 1(1) is as follows
“ (1) All money payable under a decree shall be paid as 

follows namely
{a) into the court whose duty it is to execute the decree 

or ’
(6) out of court to the decree-holder; or
(c) otherwise as the court which made the decree 

directs.”
Order X X I, rule 2, has three sub-rules, and they 

provide as follows
“ (1) Where any money payable under a decree of any 

Mnd is paid out of court, or the decree is otherwise adjusted 
in while or in part to the satisfaction of the decree-hokler, the 

(1) (1920} T, L . E. 45 Bom., 91. (2) ”(1924) I .L . R. W  Calc. U 3.
(S) (1928) 26 All., L. J. 966.



decree-bolder shall certify sach’ payment or adjustiueiit to the 
court whose duty it iŝ  to execute the decree, and the court

VOL. in .]  LDCKNOW SERIES. 695

shall record the same accordingly,
_ , °  P b a k a s h

(2) The judgment-debtor also may inform the court of Skoh
such payment or adjustment, and apply to the court to issue au<â ;ba».
a notice to the decree-holder to show cause, on a day to be BAm,
fixed by the court, why such payment or adjustment should
not be recorded as certilied; and if, after service of such notice, . 
the decree-holder fails to show cause why the payment or p 
adjustment should not be recorded as certified, the court shall 
record the same accordingiy.

(3) A payment or adjustment, which has not been cer
tified or recorded as aforesaid, shall not be recognized by any 
court executing the decree.”

The terms of rule 2(1) do not provide for any ap
plication being made by the decree-holder. The 
provision is that where money payable under a decree 
is paid ont of court to the satisfaction of the decree- 
bolder, tbe decree-holder shall certify the payment to the 
court, and tbe court shall record the same accordingly.
The rule contemplates a simple procedure, vi'^., a certi
fication of payment by the decree-holder to the court and 
•a record by the court of the payment; it does not provide 
for any notice being given to the judgment-debtor.

Order X X I, rule 2(2) provides an opportunity for 
the judgment-debtor to inform the court of a payment 
made by him out of court, and the procedure specified 
by this sub-rule is very different from the procedure re
ferred to in sub-rule 1. The judgment-debtor may in
form the court of tbe payment and apply to the court to 
issue a notice to the decree-holder to show cause why such 
pa3Tment should not be recorded. Sub-rule 2 therefor©' 
does contemplate an application by the* judgment-debtor; 
further, it provides for notice being given to the decree- 
holder, it affords an opportunity for-the decree-holder to- 
appear, and it involves a judicial decision by the court- 
whether the payment should be recorded.
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It is to be noted that in the case where an application 
Baja Shei uiicler order X X I, rule 2(2) is made by the judgment- 

debtor for the issue of a notice to the decree-holder to 
show cause why a payment made out of court^of any 
money payable under a decree should not be recorded as 
certified, it is provided by article 174 of the Schedule 
of the Indian Limitation Act that such application shall 
be made within 90 days of the time when the payment 
was made.

There is no express article of the Limitation Act 
applicable to the certification by the decree-holder of a 
payment made out of court to him.

It is difficult to understand why the Legislature 
should have prescribed a specified time for the application 
under order X X I, rule 2(2) and should have made no 
specific provision of limitation with regard to the pro
cedure of certifying by the decree-holder under order 
X X I, rule 2(1) if such procedure were regarded as an 
•‘application”  within the meaning of the Limitation 
A gi.

It is also difficult to understand why the Legislature, 
according to the contention of the appellant, should have 
prescribed a period of three years from the date of pay
ment within which the decree-holder might certify the 
payment, and at the same xime provide that the judg
ment-debtor must make his application under order X X I, 
rule 2(2) within 90 days of the payment.

The terms of order X X I, rule 2(1), in their ordinary 
meaning do not involve any application by the decree- 
holder : the decree-holder would comply with the terms 
of the rule if he were to certify to the court that money 
payable under the decree had been paid to him out of 
coiirt, and it would then rest with the court to record 
the payment in accordance with the provisions of the 
rule. The rule imposes a duty upon the decree-]iolder



to certi^ the paymdnt, and a duty upon the court upon 1928 

sucB certificate being given to record such payment. raja^Shri
Rule 2(3) provides that a payment'which has not 

been cei'tified as recorded as aforesaid shall not be recog- , ®
 ̂ , A I jIjAHAHAD

nized by any court executing the decree. The provision in 
rule 2(3) no doubt was inserted for good reasons known 
to the Legislature, and it is obvious that the provision 
must tend to simplify and expedite the proceedings in 
the court executing the decree. There is nothing, how
ever, in sub-rule 3 to indicate that the Legislature 
intended that the certification of a payment by the decree- 
holder under sub-rule I  should be treated as an “ applica
tion.”

The above-mentioned rules contemplate that the 
decree-holder, to whom a payment has been made by the 
judgment-debtor out of court, should certify such pay
ment to the court within a reasonable time in order that 
it might be recorded by the court, and the judgment- 
debtor is protected by the provision that in the event 
of the decree-bolder failing to certify the payment to the 
€ourt, the judgment-debtor may apply to the court for 
,-a notice to issue to the judgment-creditor to show cause 
why the payment should not be recorded as certified, 
provision being made by article 174 of the Limitation 
Act that such application by the judgment-debtor must 
be made within 90 days of the time when payment was 
made. In view of these provisions, apparently it was 
not thought necessary to provide any specific time within 
which the judgment-creditor must certify, the payment 
under order X X I, rule 2(1).

Having regard to the ordinary meaning of the wordvS 
tised in order X X I, rule 2(1) , the difference between the 

, procedure under rule 2(1) and the procedure iinder rule 
2(2) and the above-mentioned scheme of the provisions 
contained in the said rules, their Ijordships are of opinion
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1928 that the mere certification by the'“ decree-holder of a. 
EÂ 7”amr payment to him out of court by the judgment-deBtor 

under order X X I, rule 2(1) is not an apphcation within? 
the meaning of article 181 of the schedule of thê  Indian 
'Limitation Act,.

It was, however, argued on behalf of the appellant 
that in this case the respondents had not confined them
selves to certifying the payments in question, but that 
they hadj in fact, made an “ application”  within the 
meaning of article 181, and reference was made to the 
document filed by the respondents on the 8th of Decem
ber, 1924. ■ It is true that the document is headed 
“ Application under order X X I, rule 2 C. P. C.,” and 
it is in the form of a petition wherein the facts relied 
upon are set out. In paragraph 4, however, it is stated 
that the bank decree-holder certifies the said payments 
made to it and prays that the court may be pleased to 
record the same accordingly under order XXI, rule 2(1) 
of the C. P. 0. This paragraph contains the certificate 
which is required by order X X I, rule 2 (1),’ and the 
prayer is no more than a request that the court will carry 
outi the provisions of the rule and record the payments. 
It is clear that the respondents intended to certify and 
did certify in accordance with the above-mentioned rule, 
and the mere fact that the document was called an 
“ application" and was in the form of a petition cannot, 
in their Lordships’ opinion, alter the real nature of the 
procedure and convert what was really no^more than a 
certificate of certain payments into an “  application 
within the meaning of article 181.

It was further argued that in ‘some cases in India it 
had been held that where a decree-holder had proceeded 
to certify a payment which had been made out of court 
in satisfaction of a decree, he had taken a step in aid of 
execution of tli€ decree within the meaning of articTe



192818i2(5), of the Indian Limitation Act, and tiiat if. such 
procednre wfere held to be an application for the purpose 
of article 182(5), it must also be an application within P|aeash 
the meaning of article 181. o, .

A.llaha.bai>
Their Lordships do not think it necessary in this

1 , . . . ,  ,  . ,  I jIM ITED.
appeal to express any opinion with reference tg the cited 
cases dealing with matters which were held to be steps 
in aid of execution of a decree or order. Each case must °-
depend upon the facts relating thereto, and it is sufficient 
for the disposal of this appeal for their Lordships to 
hold that the document of the 8th of December, 1924, 
was in effect no more than a certification of payments 
by the respondents, and that such certification was not 
an application within the meaning of article 181 of the 
Indian Limitation Act.

• Consequently, the application for execution of the 
decree by reason of the payments certified and recorded 
was not time-barred.

The above-mentioned conclusion renders it unneces
sary for their Lordships to consider the question relating 
to the alleged acknowledgments in writing, and it should 
be noted that the learned counsel were not called upon to 
present their arguments in respect of that question.

For the above-mentioned reasons their Lordships 
are of opinion that the appeal should be dismissed with 
costs, and they will humbly advise His Majesty accord-
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