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1928 Before Sir Louis Stuart, Knight, Chief Judge and Mr.
17. Justice Wazif Hasan.

BALBHADDAE ^INGH ( P l a in t if f - a p p e l l a n t ) v. KUSE- 
HAE D A S  AND ANOTHER ( D e f b n d a n t s -e e s p o n d e n t s ) . *

Transfer of Property Act {IV of 1882), section 43—Muafi lan'd̂  
transfer of— Sale for consideration and vendor asserting 
erroneously but honestly that they mere authorized to 
transfer— Revenue courts suhsequently declaring that 
vendors had acquired tra.nsferahle under-proprietary rights 
— Vendee’s right to hold plots' sold in lohich vendor had 
oicquired under-proprietary rights.

The provisions of section 43 of Act IV of 1882 can have 
no application to a case of transfer of property which, cannot 
be transferred under the provision of law. But where the 
vendors asserted erroneously but honestly that they had a right 
of transfer in their muafi and there was nothing in the cir
cumstance that the land was held muafi to show that it was- 
thereby incapable of transfer and they received consideration 
for the sale and subsequently obtained a declaration from the 
revenue courts during the subsistence of the sale that they 
had acquired under-proprietary rights in the land sold by 
them which rights were transferable, held, that the provisions 
of section 43 of the Transfer of Property Act had operation and' 
the vendee was entitled to a declaration that he was the 
holder for value of the plots held in under-proprietary rights 
subject to payment of the rent fixed by the revenue courts- 
to the zamindar.

Per H a s a n , J. ;—In Oudh shankalap and marwat grants 
are ordinary grants which connote luider-proprietary tenure 
and the grantee enjoys a heritable and transferable estate in 
the subject-matter. But where in such a grant the grantor 
adds that the grantee will not have transferable rights, the 
result is {hat the grantee holds with heritable and non- 
transferable rights under a private grant. A grantee or 
his successor can make a valid transfer of the subjeet-matter

^Appeal trader section 12 (2) Oudh Courts Act, No. 3 of 19'27, against 
the decree of Mr. Jvis- ĉe A. G. P. Pullan, Jutlge of the Hon’ble Chief 
Court of Oudh, Lncknow, dated the 5th of December, 1927.



of the grant in spite of the ’restraint on the power of alien-
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ation imposed originally by one of the terms of the grant, Balbhaddae- 
but the transfer of such a grant, is valid only between the Sings 
transferor and the transferee and' is not void ah in it io . The kuse’hau 
restraint against aJienation being for the benefit of the gra.ntor 
will be given effect in his faivouir only.

There is an essential difference between restriction on 
transfers imposed by the Legislature and those imposed by a 
court, decree or grant. There are cases in which for the 
protection of particular interest it is deemed expedient to 
depart from the general principle and to fetter privile,ge of 
free alienation. In snch cases the prohibition against 
transfer being fonnded upon considerations of public interest 
must be treated a-s absolute. But no such force can be attri
buted to a restriction which has its origin in the agreement 
of parties or decree of court. A jian d a M oh an H oy  v. G our 
M o h a n  M u llic k  (1), and W a z ir M oham m ad  v. B a r  Prasad  
(2), relied upon.

Messrs. L. S. Misra  and Kashi Prasad, for the 
appellant. Mr. Radha Krishna, for tlie respondents,

S t u a r t ,  C. J. -These are appeals under section 
12 of the Oudh Courts A ct against an appellate deci
sion o f a Judge of this Court sitting singly. The facts 
are these. Kusehar Das and Uaghunandan held a 
'fnuafi holding of 2 bighas, 13 biswas in area in the 
village of Papnamau in the Lucknow district. This 
holding had been held muaf, from a date prior to the 
date o f the First Regular Settlement in 1862. It 
would appear that the holders had hereditary but 
not transferable rights in the holding. On the 16th 
o f February, 1923, they sold their rights in the hold
ing to Balbhaddar Singh for R s . 450. The . price 
given was a good price considering that only 2 big
has and 13 biswas were transferred. W e have ex
amined the deed o f  sale and the deed o f sale contains 
a distinct assertion on the part of the vendors that 
they had transferable rights in the holding. JN'ow i f

(1) (1923) L .K ., 50 I .A ., 239.  ̂ (2) (1912) 15 0 .0 . ,  67. ;



192S they had transferable and hereditary rights in the 
holding they had an nnder-proprietary right in the 

V. holding. There is no reason why land held in under- 
KigEHAB right should not also be held muaji.

I have already noted that they had not transferable 
stvari c 1 ill the holding and the statement to the effect

that they had such rights was a mis-statement. The 
zamindars Babu Mathura Prasad Singh and others 
thereupon instituted a suit in the revenue courts for 
resumption of the holding and they made Kusehar 
Das, Raghunandan and Balbhaddar all parties to 
the suit. The revenue courts held that Kusehar Das 
and Raghunandan had not transferable rights in the 
holding and that the holding was liable to resump
tion. They decided however that as the holding had 
been held for fifty years and by two successors to the 
original grantee the holding should be deemed to be 
a holding in under-proprietary right under the pro
visions of section 107H, Act X X II  of 1886.

The revenue courts assessed a rent on the holding, 
which was equal to Government Eevenue phis 15 per 
cent, of the same. As the under-proprietary right had 
necessarily been acquiredi b y  Kusehar Das and Raghu
nandan and their predecessors, the revenue court 
very rightly decided that the under-proprietary right 
was with Kusehar Das and Raghunandan. The under- 
proprietary right could not, by any possibility, be with 
Balbhaddar who was holding as a transferee of the 
mua-fidars for a very short period. The result however 
of this decision was that Balbhaddar- Singh obtained 
nothing f#r the Rs. 450 which he had paid. He had 
parted with his money and he had now to part with 
his land. He then instituted a suit in the civil court 
for a declaration that he had obtained the title o f 
Kusehar Das and Raghunandan as under-proprietor, 
or that in default they should be compelled to execute 
a sale-deed of tlieir rights in his favour. The learned
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Munsif dismissed tlie suit. The learned Subordinate i92s 
Judge decreed it. In second appeal Mr. Justice 
PuLLAN set aside the decree of the appellate court a n d  

dismissed the suit. It is from his decision that the 
present appeal is preferred.

The learned Judge has taken the position that 
the transfer by Kusehar Das and Baghunandan 
Balbhaddar Singh was void, as the mmfi rights were 
incapable of transfer, and he has further taken the 
position that as the under-proprietary rights did not 
come into existence until the I7th o f April, 1926, the 
date of the final revenue court decree, Balbhaddar 
Singh could obtain no advantage from the subsequent 
acquisition of such rights by Kusehar Das and 
Raghunandan. He further took the' position that 
the decision of the revenue court finally decided the 
matter. I do not find that the decision of the revenue 
court can affect the question now before the civil 
courts. While acceptingvthe view that the provisions 
o f section 43 of Act IV  of 1882 can have no applica
tion to a case o f a transfer of property, which cannot 
be transferred under the provisions of the law, I do 
not find myself in agreement with the learned Judge 
in his view that the transfer of the 16th of February,
1923, was the transfer o f property the transfer o f  
which was forbidden by the law. Upon examining 
the deed I  find that it is clear that the vendors as
serted (erroneously no doubt, but so far as I can see 
honestly) that they had a right of transfer and there 
is nothing in the circumstance that the land was held 
mtiafi to show that it was thereby incapaWe o f legal 
transfer. Some land can be transferred, other
Tmtafi land cannot be transferred; and in any circum
stances a muafidar’ s Tight to enjoyment can be trans
ferred although such a transfer of course is not bind
ing on the superior proprietor. In these circum-
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Siuart, C. J

« .J f i L —  S ta n ce s I do not see any reason why the provisions of 
balbhaddae section 43 should not be applied to his case. There 

’ is nothing to show that the vendee Balbhaddar Singh 
had any knowledge of the fact that the vendors had 
really no power to transfer anything more than their 
present enjoyment. I f  they had been capable o f 
transferring more than their present enjoyment, no 
question could have arisen; for the transfer would 
then have been a transfer, o f an existent under-pro
prietary right. I therefore consider that the pro
visions of section 43 of Act IV  of 1882 have applica
tion. What were the fa c t s  of the case? A t the time 
that the transfer was made, the vendors had no under- 
proprietary right but subsequently they acquired an 
under-proprietary right at a time while the c o n tr a c t  

of transfer subsisted. They had erroneously, but as 
far as I can see honestly, represented that they were 
authorized to transfer the holding. They professed 
to transfer it and they received consideration for the 
transfer. Subsequently they acquired transferable 
rights and the provisions o f section 43 have operation. 
For the above reasons I consider that these appeals 
should be decreed and that the plaintiff should be 
granted a declaration that he is the holder for value 
of these plots which are held in under-proprietary 
right subject to the payment of Government Eevenue plus 
15 per cent, of the same to the zamindars that is the 
defendants as rent. The zamindars Mathura Prasad 
Singh a-nd others will pay their own costs throughout 
the proceedings. Kusehar Das and Haghunandan 
will pay their own costs throughout the proceedings. 
The plaintiff-appellant will be entitled to obtain his 
costs throughout the whole proceedings from the de
fendants-jointly and severally.

H a s a n , J . I agree. As I understand the judg
ment under appeal the learned Judge would have been 
prepared to u p M d  the decree of the Subordinate

640 INDIAN LAW REPORTS, [v O L , I II .



VO L. I I I .]  LUCKNOW SERIES, 6 4 l

1923Judge if  he had found that the transfer of the 7nuaji 
. lands was not void in law and that the decision of
the court of revenue ŵ as no bar to the granting of the

^  K tjsehar

relief for which the plaintiff prayed. Das.
I am of opinion that the transfer in question is 

not void. These lands were held under a grant the 
terms of which are sufficiently clear from the entries 
in the revenue records o f  the village. The proprie
tors of the village made a grant of these plots to the 
ancestor of the defendants vendors by way of shan- 
kalap and mariuat. I f  the terms of the grant had 
stood there, there could be no doubt that the grantee 
would have enjoyed a heritable and transferable 
estate in the subject-matter of the grant. It is a 
matter of common knowledge in Oudh that shankalajy 
and manvat grants are ordinary grants which con
note under-proprietary tenure. In the present case, 
however, the grantor added that the grantee will not 
have transferable rights. The result was that the 
grantee and his successors have held the lands in suit 
with heritable but non-transferable rights under a 
private grant. The general principle o f law is that 
property of any kind may be transferred unless the 
transfer is forbidden by law. It follows that the 
■grantee or his successor could make a valid transfer 
o f  the subject-matter o f the grant in spite o f the re
straint on the power of alienation imposed originally 
by one of the terms of the grant; but having regard 
to that term such a transfer could only be valid as be
tween the transferor and the transferee, The re
straint against alienation being for the benefit o f the 
grantor will be given effect to in his favour only. 
Therefore it cannot be held that the transfer in ques
tion was void a&

The next matter to be considered in this connec
tion is as to whether there is any provision o f  law



1928 which forbids the transfer of land held on the terms 
balbhaddaT  stated above. I can find no such provision. The, 

S in gh  provlsion of lavî  to which reference may be made
e ŝfhab is contained in section 6 of the Transfer of Property 

A c t ; and it was argued before us that the present case 
may well fall within the first portion o f clause (i) o f  

Hasan, j. gaid section; but the argument had not proceeded 
far when it was discovered that it had no substance 
whatsoever. For the application of that provision 
the transferor must occupy the position of a tenant. 
It was agreed that he did not occupy such a position 
the reason being that the plots in question were held 
without payment o f any rent and without any liabil
ity for rent. It appears to me that this case falls 
within the principle of the decision of a Bench o f  the 
late Court of the Judicial Commissioner of Oudh in 
Wazir Mohammad v. Har Prasad (1). It was held 
in that case that there is an essential difference be
tween restrictions on transfers imposed by the Legis
lature and those imposed by a court or decree, and I 
may add by grant. The general policy of law to pro
mote free alienation and circulation of property was 
pointed out in that case and it was observed that 
there are cases in which for the protection o f parti
cular interest it is deemed expedient to depart from 
the general principle and to fetter the privilege o f 
free alieration. In such cases the prohibition 
against transfer being founded upon consideration o f  
public interest must be treated as absolute. But no 
such force can be attributed to a restriction which has 
its origin in the agreement of parties or a decree o f  
court. So far as I am aware‘the principle enunciat
ed in the decision just now referred has not been de
parted from in any subsequent case either in the same 
court or in the court which has succeeded that court.

(1) (1912) lo  O.C., 67.
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The nature of the transfer being therefore not 1928 
one which is void or forbidden by law, I see no reason balbhaddar 
whatsoever why the provisions of section 43 of tlie 
Transfer of Property Act, 1882, should not apply to 
the present case. On the face of the deed of sale in fa 
vour of the appellant the vendors describe the property 
wdiich they desire to sell as property held by them with 
transferable interest. They therefore make an er
roneous representation as to their authority to sell 
that property and transfer it for consideration. By 
the declaration which the court o f revenue granted it 
comes to happen that the vendors acquired transfer
able interest, that is to say, under-proprietary in
terest in the property sold and they acquired this 
interest during the subsistence of the deed of sale 
Every part of section 43 therefore applies to the pre
sent case. This section is only aii embodiment o f 
principle o f estoppel well understood by lawyers. It 
is expressed variously sonietimes as “  feeding the 
grant by estoppel,”  at another time by “  no person is 
allowed to derogate from his own grant ”  and yet 
again by the principle that equity considers done 
which ought to be done.”  In a recent case o f Per- 
forming Right Society, Ltd. v. London Theatre of 
Varieties, Ltd. (1) Viscount C a v e , Lord Chancellor, 
said

No doubt when a person executes a document 
purporting to assign property to be 
afterwards acquired by him, that pro
perty on its acquisition passes in eqxiity 
to the assignee.”

To this rule of estoppel we are compelled by the 
statutory law o f our country to annex certain quali
fications. The most important o f  such qualifications

(1) (1924) A.G., 1.

49o.h., '̂
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1923 is that under tlie guise of the provisions of section 43 
balbhaddab we cannot upliold a, transfer of property the traiisf©i 

of which is forbidden by law. This view of law was 
pointed out at some length by Their Lordships o f the 
Judicial Committee in the case of Ananda Mohmi 
R o y  V. G ou t Mohan Mullick (1). In a preceding 

i f a s a n ,  j .  portion of this judgment I have endeavoured to show 
that the transfer now in question is not a transfer 
forbidden by law ; I can therefore find no justification 
whatsoever why the provisions of section 43 should 
not apply to the present case.

It now remains only to say a few words with re
gard to the decision of the court of revenue in the 
resumption proceedings. The matter has been fully 
considered in the judgment of the Hon’ble the Chief 
Judge and I have very little to add. The whole scope 
of the rule of res judicata is not defined by the provi
sions of section 11 of the Code of Civil Procedure. The 
principle is much wider. The test in this case is not as 
to whether the present suit could have been entertained 
and decided by the court of revenue. The test is as to 
whether the decision of the court of revenue was the 
decision of a court of exclusive jurisdiction or not. 
I f  it was, then according to the second rule enun
ciated in the Duchess of Kingston’s case (Smith’s Lead
ing Cases, 12th edition, vol. II, p. 754), the deci
sion of that court would be res judicata as against the 
present suit. I f  it was not, then clearly the trial o f 
the matter raised in the present vsuit is not barred by 
the rule of res judicata. What is the matter now in, 
suit I The matter now in suit is the relief by way of 
declaration of. rights which have arisen in favour of 
the plaintiff by the effect o f rule o f  equity embodied 
in section 43 of the Transfer of Property Act and 
arising out of the declaration granted by the court of

(1) (1923) L.R ., 50.I,A., 239.
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revenue. This matter surely was not only not with- 192S

K u s e h a r
D a s .

in the exclusive jurisdiction of tlie court of revenue |:x\LBHADDAB 

but was not at all within its jurisdiction and did not 
arise for determination in those proceedings.

B y  t h e  C o u r t  ;— W e  accordingly allow the ap
peals and grant a declaration to the effect that the 
plaintiff is the holder for value of the plots in suit 
which are held in under-proprietary right subject to 
the payment of Government Revenue plus 15 per cent, 
of the same to the zamindars that is the defendants as 
rent. The zamindars Mathura Prasad Singh and others 
will pay their own costs throughout the proceedings.
Kusehar Das and Ragluinandan will pay their own 
costs throughout the proceedings. The plaintiff-ap
pellant will get his costs throughout the whole pro
ceedings from the defendants jointly and severally.

Appeal allowed.

- A P P E L L A T E  C IV IL .
1928

Before Sir Louis Stuart, Knight, Ghiej Judge and Mr. Justice 
B. M. Nanamitty.

H AB M ITE A a -n d  a n o t h e r  ( D e f e n d a n t  s -a p p e l l a i?t s ) v. 
BAGIiU BAR PEASAD a n d  o t h e r s  ( P l a i n t i e f s -e e s-
P O N D E N T S).^

Hindu laio—Alienation by a Hmdu undoto— Widow transfer
ring property for her own spiritual benefit— Transfer, 
iDhether hinds husband’ s estate after the death of the, 
widoiv.
Held, that where upon the facts it is proved that the trans

fer was made for the spiritual benefit of the widow and not 
for the benefit of the husband the transfer does not bind the 
huBband’s estate after the death of the widow.

Mere attestation of a deed by a relative does not neceB- 
sarily import concurrence. Where, therefore, some of the 
collaterals were attesting witnesses and others were marginal 
witnesses to a deed of gift executed by the widow that fact 
would not validate the deed as their action in no way estab
lishes that they had any knowledge of the contents of the

Civil Appeal No. 110 of 1927, against tlia.decree of Sjed Shaiikat 
■Husain, Additional Subordinate Jxidge of Gouda, dated tlie 22nd of July, 1927,' 
-decreeing the plaintiff’s claim. V


