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"REVISIONAL CRIMINAL.

Before Sir Louis Stuart, Knight, Chief Judge and Mr.
Justice Muhaimad Raza.

MUHAMMAD HADI HUSAIN, MIRZA (ACCUSED-APPEL~
1AaNT) ©. XING-EMPEROR (COMPLAINANT-RESPON-
DENT). *

Criminal conspiracy—A person misappropriating jewellery
given to him for deposit in @ Bank—Another person
aware of it but not mforming the owner—DBoth persons,
whether guilty of criminal conspiracy—Recovery- of mis-
appropriated jewellery—dJewellery whether to be return-
ed to its owner—Jury’s verdiet—High Court’s power to-
interfere with jury’s verdict.

Property in respect of which criminal breach of trust is
committed is as much stolen property as property the posses-
sion whereof has been transferred by theft according to the
provisions of section 410 of the Indian Penal Code. Such
property should be handed by the Criminal Court back to the
possession of the real owner unconditionsally.

It 1s not the practice of the High Court to interfere with
a jury verdict if it is in any way a reasonable verdict, but
where the verdict of the majority in a case is both unreason-
able and perverse, the High Court should not have the slight-
est hesitation in setting it aside.

Where a person is aware of the fact that a large amount
of jewellery has been handed over by a lady to another person ,
in order that he might deposit it for safe custody in a Bank
and of the fact that that person has pawned that jewellery
and kept the proceeds, but not only does the person,
who is aware, not inform the lady whose property has been
misappropriated of the fact, although he is married to her
grand-daughter but he tells her deliberate untruths upon the
subject, the correct finding to be arrived at in these circum-

stances is that both those men were engaged in a criminal
conspiracy. ‘

*July Reference No. 1 of 1928.
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Messrs. St G. Jackson and Igbal Narain, for the

appellant.

The Government Pleader (Mr. H. K. Ghose),
Messrs. Brij Nath Shorghe and Muhammad Zafar-ul-
Hasan, for the Crown. ‘

S1UART, C. J. and Raza, J. :—The circumstances
which have given rise to these appeal, reference and

application are as follows. Nawab Qudsia Begam is

a lady directly connected with the ex-Royal family of
Oudh. She is a daughter of the late Prince Suleman
Qadar, who was the younger brother of King Wajid Ali
- Shah. She is a very old lady, more than seventy years
of age. She resides in Molviganj, Lucknow City, but
has of late years spent a considerable portion of her
time In visiting sacred places.  She is possessed of
considerable property.  Amongst her numerous rela-
tions is the appellant Mirza Muhammad Hadi Husain,
who is married to one of her grand-daughters. He has
lived with her or near her for a considerable number
of years. We have 1t in evidence (and the fact is ad-
mitted both by Mirza Muhammad Hadi Husain and
by the other appellant Anandi Prasad) that Anandi
Prasad, who is a Kayasth apparently of no means, en-
tered into a partnership in 1917 with Muhammad Hadi
Husain, and that they together opened a business in
" Lcknow for the sale of hosiery and wood. According
to the lady’s deposition she was not acquainted with the
fact that her grand-daughter’s husband Muhammad
Hadi Husain, who is himself a member of the ex-Royal
family, was engaged in a partnership with Anandi
Prasad. In -1921 the lady took Anandi Prasad into

her employment as her confidential servant and mana-
ger on a salary of Rs. 15 a month, which was subse-

quently raised to Rs. 80 a month. The partnership
business admittedly was not successful after 1919. The
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busivess has now come to an end and there has been a.
considerable loss over it.  According to the evidence,
which is admitted as correct, the lady proceeded in July,
1924, from Lucknow first on a pilgrimage to Meshed
to which she went via Liahore. . She returned from
Meshed to Liahore and thence went to Karachi whence
she proceeded to Karbala. She returned to Lucknow
in July, 1925. During her travels Muhammad Hadi
Husain was usually with her. Anandi Prasad was occa-
sionally with her. The case against these two men 1s
as follows. -According to the lady when she left Luck-
now she handed over to Anandi Prasad through the
hands of Muhammad Hadi Husain a box containing
clothes and a box containing a large amount of jewellery.

"Anandi Prasad was instructed through Muhammad

Hadi Husain to deposit the boxes for safe custody in a
Bank. On the same.day, according to the lady, she
handed over to Anandi Prasad through Muhammad Hadr

‘Husain thirty thousand rupees in- Government cur-

rency notes with instructions that he was to retain the:
money at her disposal and despatch- her such sums as
she might require while she was on her travels. Ad-
mittedly a considerable portion of this jewellery was
pawned with the firm of Xhem Chand Gyan Chand in
Sondhi Tola, Lucknow; some jewellery was pawned omr
the 6th of March, 1925, for Rs. 17,000; some more was
pawned on the 31st of May, 1925, for Rs. 3,500 and
some more was pawned on the 13th of June, 1925, for
Rs. 6,000. Thus a total amount of Rs. 26,500 was
raised upon this jewellery. It is admitted that Anandi
Prasad pawned the jewellery and received the money.
In the accounts of Khem Chand and Gyan Chand the
transaction ig entered as having been with Anandi Prasad
personally; and it is further to be noted that as the in-
terest on the advance fell due Anandi Prasad executed
on more than one occasion promissory notes in favour
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of the firm representing the amount so due. In respect 1928
of the thirty thousand rupees alleged to have been de- arvmuc
posited with Anandi Prasad, the case for the prosecution “ff;s]fm”‘
is that Anandi Prasad remitted to the lady while she wag M2
on her travels some ten thousand rupees and that he  Bmo-
has fo this day not accounted for the balance. The

lady returned to Liucknow, as we have said, in July, Lt
1925, but she did not at once make inquiries 1n respect fff,{”;ai %
of the clothes or jewellery and she seems to have been

equally remiss in obtaining an account from Anandi

Piasad as to what had become of the balance of the

" thirty thousand. - She got the clothes back at a com-
paratively early date; but according to her deposition

she did not ask for the jewellery that had been deposited

with the Bank for safe custody until April, 1927, when

she required -it. When Anandi Prasad was taxed in

respect of the jewellery he admittedly wrote to the lady

a letter (exhibit A), dated the 23rd of April, 1927, in

which he said that during the lady’s absence he had

been implicated in a serious criminal case, that in that

case-he had to spend a large amount and that in order

to save hig life he had pawned her ornaments, and used

the money for his own purposes. He asked to be for-

given. ~ As a result, criminal proceedings followed. The

lady directed these proceedings against Anandi Prasad,

but in the course of the proceedings Muhammad Hadi

Husain was also prosecuted.  We have it that the lady,
although she gave damaging evidence against Muham-

. mad Hadi Husain in the course of the proceedings, has

shown herself averse to his prosecution. In fact she

hag tried to shield him.  In the result Anandi Prasad

and Muhammad Hadi Husain were committed to Ses-

sions at Lucknow jointly on a charge of conspiracy

under section 120B and 409 of the Indian Penal .Code.

Anandi Prasad was fried separately on exactly similar

charges under section 409 of the Tndian Penal Code.
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According to the procedure which prevails in Lucknow,
Anandi Prasad was tried by a jury in the case against
him alone and he and Muhammad Hadi Husain were
tried by assessors in-tlie case against them. The jury
acquitted Anandi Prasad by a majority of 3 to 2 and the
same jurymen sitting” as assessors gave a verdict of not
guilty ag against the two men in the other case. The
learned Sessions Judge hag convicted them both in the
case which was jointly against them and has referred
the verdict of the jury to us under the provisions of sec-
tion 807 of the Code of Criminal Procedure. The hear-
ing of the case in the Sessions Court was very protracted
and we are constrained to observe that the Counsel who
appeared for the defence devoted an altogether unneces-
sary amount of time to theé cross- -examination of
witnesses. There was a most unnecessary delay caused
by their action; for the most part as the cross-examina-
tion was valueless. In the case of the cross-examina-
tion of Nawab Qudsia Begam there is in addition the
tact that it was protracted to a merciless extent, consider-
ing the fact that Nawab Qudsia Begam is a very old lady
whose feelings the learned Counsel might have been ex-
pected to consider. As, according to the defence, she
was a person who should have been commiserated, their
action in subjecting her to such a cross-examination
stands out as unjustified. The defence wag as follows.

Both the learned Counsel representing Anandi Prasad
and the learned Counsel representing Muhammad Hadi

Husain admitted that the lady had lost a large quantity

of property owing to the shameless dishonesty of some

person in whom she had every right to repose her con-

fidence. Anandi Prasad, however, maintained that that
person was Muhammad Hadi Fnsain and that he was

an innocent vietim. Muhammad Hadi Husain main-

tained that the person was Anandi Prasad and that he
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was a victim of a false charge. On each side the de- (g
fence endeavoured to show that its particular client was —

Monaw-
a simple unsophisticated person, unspotted by the world, w2 Flxpr

who had been made the victim of the other man accused E@fxﬁ
who in each case was represented to be a designing vil-  gp.
lain. - On this general point it is sufficient to say that Ti@=sos.
both men are between thirty and forty years of age, that

on their own showing they were engaged together in wm . J.
conducting a business establishment in Lucknow, and and Roza, J.
that they were both well acquainted with money matters,

the -procedure in Banks and the like. The first ques-

tion to decide is the amount of credence to be attached

to the evidence of Nawab Qudsia Begam. We have been

taken at length through portions of her deposition. We

are satisfied that the old lady is by no means unintelli-

gent. Though she is very old, her mind is clearly well
preserved. She appears to us to be truthful on all main

points. She undoubtedly is a woman of very little
capability of looking after herself, and inclined to place
implicit reliance in her servants and relations. We see

no reason to doubt the absolute accuracy of her state-

ment that” she handed over this box of jewellery to
Mubammad Hadi Husain in order that he should give

it to Anandi Prasad and that she handed over thirty

~ thousand rupees to Muhammad Hadi Husain also to

deliver to Anandi Prasad with certain instructions. The

first responsibility was thus with Muhammad Hadi
Husain, but the guilt of Anandi Prasad in respect of the
jewellery is established absolutely by the admissions -
which he made in exhibit A. There, as we have said,

he stated that he had pledged the jewellery and utilized

the money for his own purposes; but while admitting

this he made a statement which was false. He said

that he had been implicated in a serious railway criminal

case and had used the money for his defence. Tt is now
admitted that, although he was suspected of having been
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192 a participant in some elaborate frauds, which were per-

Soaae - petrated upon a railway company in Lucknow and form-
Husaw, cod the subject of a somewhat sensational case, which.

ST vas decided a few years ago, he was never actually
e prosecuted. The fact remains that, although he gave
a false acconnt as to how he had expended the money
Swart. G J obtained by pawning the ornaments; he admitted that he
and Raza, J. did pawn the ornaments and kept the proceeds. Further
in respect of the thirty thousand rupees there is on the
record a memorandum (exhibit C), dated the 24th of July,
1925, in Anandi Prasad’s handwriting and signed by
him. This is not exactly a receipt and does not require
a stamp. It is-an acknowledgement that he has receiv-
ed thirty thousand rupees from the lady for the purpose.
of utilizing the amount in making remittances to her

while she was on her travels.

Unless exhibit A and exhibit C can be explained
away, it is difficult to see how the case as against Anandi
Prasad of having committed criminal breach of {rust is
not proved absolutely. According to him now he never
received the jewellery and he never received thirty
thousand rupees. He says that the jewellery was hand-
ed over to him by Muhammad Hadi Husain with ing-
tructions that he was to pawn i, and despatch out of
the proceeds money which the lady required. Tt is to
be noted that this was not what he said to the lady in
exhibit A. Turther it is admitted now that if he re-
ceived thirty thousand rupees from the lady on the 24th
of July, 1925, he certainly has not been able to account
for the whole of that amount. He says that he sent her
more than ten thousand rupees. We find upon the facts
that he did not do so, but on his own showing he did
not send as much as thirty thousand. What is his ex-
planation? The explanation which he advances is that
he was so mueh under the domination of Mubammad
Hadi Husain that he was ready to sign anything or to
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do anything which Muhammad Hadi Husain directed 1928
him to do and that he accordingly wrote and signed ex-  3romay.
hibit A, which he admits is in his handwriting, to oblige *? T
Muhammad Hadi Husain. According to him he was Mlva'
“ready to incriminate himself because he was terrified of K-
Muhammad Hadi Husain. In respect to exhibit C he says FAMPEROR.
that he also wrote that, but not till 1927, because he was

terrified and under the domination of Muhammad. Hadi fi'[’lwé’azg- T
Husain.  There is no evidence to support the state- Y
ments. We have only Anandi Prasad’s bare word up-

on the subject. His statements throughout the case ap-

pear to us to be completely false. It would be difficult

in our opinion to find a more untruthful man than he is.

We find that he has been completely unable to explain

away his admissions in exhibit A and exhibit C, and that

the case is fully proved against him. It is not the prac-

tice of this Court to interfere with a jury verdict, if it is

in any way a reasonable verdict, but the verdict of the
majority in this case was both unreasonable and per-

verse, and we have not the slightest hesitation in setting

it aside. This conclusion disposes of the reference.

But in order to bring the case of conspiracy home against

Anandi Prasad it is necessary to prove the guilt of
Muhammad Hadi Husain, for if the case against Muham-

mad Hadi Husain is not made out there could have

been mno congpiracy: As against Muhammad Hadi

Husain we have the following facts. On our finding

Anandi Prasad committed criminal breach of trust as an

agent in respect both of the jewellery and of the money.

It was a gross case of breach of trust. . Anandi Prasad

was so much in the confidence of Muhammad Hadi

Husain that Mubhammad Hadi Husain had taken him

into partnership in 1917.  There are letters proved bet-

ween the parties which show that Muhammad Hadi

Husain and Anandi Prasad were on the terms of the

greatest infimacy. On our finding both the jewellery
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and the money passed to Anandi Prasad through the
hands of Muhammad Hadi Husain. We have it that on
the 26th of June, 1926, Muhammad Hadi Husain wrote
to Anandi Prasad a letter (exhibit P) which was pro-
duced from the custody of Anandi Prasad. We agree
with the learned trial Judge that this letter was written
to Anandi Prasad. In.it Hadi Husain said that he had
promised to get the jewellery, which-had been pawned
through Anandi Prasad, redeemed in the beginning of
July, 1926, that he could not raise the money to redeem
it and that the best thing to do would be to Iet the jewel-
lery be sold. On this letter alone we find that the two
men had conspired in respect of the jewellery. There is
further a letter sent from Karbala by Muhammad Hadi
Husain to Anandi Prasad. This is dated the 30th of
April, 1925. The letter is a very long one. It con-
tains some remarkable admissions.  This lefter was
also found from Anandi Prasad. Tt is proved to have
heen written and was admittedly written by Muhammad
Hadi Husain. We must consider the circumstances
prevailing at the time that it was written. The hosiery
and wood business was at that time practically bankrupt
and there was no income accruing from it. Anandi
Prasad had, however, received from Nawab & Qudsia
Begam a considerable amount of valuable jewellery and
thirty thousand rupees. In this letter Hadi Husain tells
Anandi Prasad to bring two thousand rupees for him
while he is in Karachi. He also informs Anandi Prasad
that out of four thousand rupees which Anandi Prasad
had remitted to Nawab Qudsia Begam he (Hadi Flusain)
had abstracted one thousand for himself and had altered
the figures in the letter sent by Anandi Prasad from
four thousand to three thousand. There are other in-
criminating passages. This letter considerably. streng-
thens the case against Muhammad Hadi Husain. When
Nawab Qudsia Begam was trying to get the jewellery
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back she asked Hadi Husain as to what had happened 128
to it. Hadi Husain told her that Anandi Prasad had Mome-
deposited the jewellery in a Bank. It is perfectly clear “ip it

from exhibit P that Hadi Husain knew perfectly well Mz
that the jewellery had been pawned by Anandi Prasad; plme-
and we have further the evidence of Gyan Chand that o
Jfter Hadi Husain had returned to Lucknow he saw
Hadi Husain with Anandi Prasad and that Hadi Husain Sttt C. J.
had told him not to trouble himself as to the return of o
his money as the matter was all right. As against this
the learned Counsel, who has represented Hadi Husain,
has pointed out that the jewellery was actually pawned
on dates when Hadi Husain was not in India. That is
so, but that circumstance does not materially alter the
case. The learned Sessions Judge has tried the case
with very great care. He has weighed the evidence
most carefully and his conclusions are well-reasoned. In
respect of such a charge as this one of conspiracy direct
evidence is naturally difficult to obtain and such a charge
must depend largely, as it does here, on circumstantial
evidence. We find that in this case a man of high
family and position has joined in business partnership
a man of no family or.position, and that they have con-
ducted a business together which has ended in a total
loss. Hadi Husain has since become an insolvent.
We find that the smaller man has undoubtedly committed
criminal breach of trust in respect of money entrusted
to him by his principal who is the grandmother of his .
‘partner’s wife and that out of the same money entrusted
to the smaller man the high born man has embezzled
a portion. We further find that, although Hadi Husain -
was aware of the fact that this large amount of jewellery
had been handed over to Anandi Prasad in order that
he might deposit it for safe custody in a Bank and of the
fact that Anandi Prasad had pawned that jewellery and -
Xept the proceeds; and we find not only did he not inform
380H.

.
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1928 the lady, whose property had been misappropriated, of
Mum-  the fact, although he is married to her grand-daughter,
Miosam.- but that he told her deliberate untruths upon the subject.
MmzA - Tn these circumstances we consider that the learned
pome-  Judge has arrived at a correct finding when he has deter-

mined that both these men were engaged in a criminal
conspiracy. We accordingly set aside the verdict of the
Stuart, 0. J- jury and convict Anandi Prasad on charges under sec-

tion 409, Indian Penal Code. We sentence him on each
charge to a sentence of five years’ rigorous imprison-
ment. The sentences will run concurrently. As he has
already been convicted on the same charges in the other
case his sentences in this case will run concurrently with
his sentences in the other case. Thus in setting aside
the jury reference we are not inflicting any further
punishment on Anandi Prasad. We merely correct a
perverse verdict. With. regard to the sentences which
have already been pronounced on Anandi Prasad and
Hadi Husain by the learned Sessions Judge, we see no
reason to reduce them. The. sentences are heavy, but
they are deservedly heavy. It would be difficult to find.
a more deliberate, cruel or ungrateful instance of crimi-
nal breach of trust. Nawab Qudsia Begam is a very
old lady. She appears to have treated Anandi Prasad
with unfailing consideration and kindness and she ap-
pears to have treated Hadi Husain with generosity.
They have combined together to try and obtain dis-
honestly as much as they could possibly obtain from a
defenceless old lady, whom they were under an obliga-
tion to protect, and we are not disposed to reduce their

- sentences. It is of course a matter for regret that a

man, such as Hadi Husain .of high family and high

position should sink, as he has sunk, and has heen found

capable of committing such a d%tal dly offence. We

- sympathize with his family for the disgrace which he

has brought on them, but we do not sympathize with
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him. We consider that in the interests of the public
his sentence should be carried out as it stands and that
no consideration of his high birth or his previous posi-

fion should operate for its reduction. We accordingly -

dismiss these appeals. "We have still to determine one
matter. The learned Sessions Judge has directed that
such jewellery as was recovered from the possession of
the firm Khem Chand and Gyan Chand should be res-
tored to Nawab Qudsia Begam and the firm in the ap-
pHcation, which we are now deciding, have asked us
to set aside that order. "We see no reason to set it aside.
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Property in respect of which criminal breach of trust

has been committed is as much stolen property as pro-
perty the possession whereof has been transferred by theft
according to the provisions of section 410 of the Indian
Penal Code. The learned Sessions Judge has applied
" the rule which governs a case such as this. Such pro-
perty should be handed by the Criminal Court back to
the possession of the real owner unconditionally. Where
there is a bona fide dispute as to title the procedure may
be different, but here there is no doubt as to the fact that
the jewellery in question is the property of Nawab Qudsia
Begam. She handed it over through Hadi Husain to
Anandi Prasad in order that Anandi Prasad might de-
posit it for the safe custody with a Bank. TInstead of
so doing he retained it himself, and committed criminal
breach of trust in respect of it. It has been rightly res-
tored to her. We dismiss Criminal Miscellaneous Ap-

~ plication No. 9 of 1928.  This concludes the matters

before us. ‘ .
Appeal dismissed

890H.



