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1928 Before Mr. Justice Warm Hasim and Mr. Justice
P(^bmanj, 3. p _  p^^llan^

BANBI.DHAB (D E C E E E -H O L D E E -A P P IiL L A N T ) V, JAG'MOIIAN 
DAS (A P P L IC A W a') a n d  ANOTHEB'" (JU D G M E m '-D E B T O E -  

R E S P O N D E N T S ).*

Res judicata—Prior mortgagee impleaded as a defendant in 
a suit hy a suhseqiient mortgagee hut not pressing for an 
inquiry into his mortgage-^Applicdtion of prior mort­
gagee for entry of his mortgage in' the sale jyroelamation 
as a prior encumbrance, whether barred by res judicata
—Transfer of Property Act {IV of 1882), section 101— 
ISqiiiiy of redemption and rights of mortgagee vesting in 
one person— Mortgagee's intention to keep alive the mort- 
gage.
Where in a suit brought by a subsequent mortgagee the 

prior mortgagee was impleaded as a defendant j, but he did 
not press for an inquiry in respect of his mortgage, he is not 
barred by the rule of res judicata in having his mortgage 
entered in the sale proclamation as a prior encumbrance. Ac­
cording to the rules of procedure the prior mortgagee is not 
a necessary party to the suit by a subsequent mortgagee 
and a,11 issue directed towards-the inquiry into the existence 
or validity of a claim on a prior mortgage cannot be treated 
as an issue directly and substantially in issue in the suit.

Where the equity of redemption vests in the mortgagee 
the question whether the mortgagee intended or not to keep 
alive his mortgage must be decided in favour of the mortgage 
being kept alive unless it is shown- that it was not for the 
benefit' of the mortgagee to keep the mortgage alive. Sii)a- 
gam-i Achi v. Subramania Ayyar (1 ) ,  Darshan Singh y . Arjun 
jSmgh. (2) and Planwant Ram v. Ram Harakh (3), referred 
to. Radha Kishun y . KhurshQd Hossein (4), followed.

Messrs. Nimnat Ullah, Bhawani Shankar and 
HaJctm l/d'dm, for the appellant.

Messrs. Ali Zaheer, Daya Kishan Seth and S, H, 
Ahmad, for the respondents.

^Execution of Decree Appeal N o. 58 of 1927, against the order o f  
Mahmud Hasan, 3rd Additional District Judge of Luclcnow, dated the 22n<l 
o f Augiist, 1927, uphoUling the order o! Kishrm Tjal Kaiil, Subordinate 
Judge of L\k;3s;iio\v , dated vlic 31st of Jainiary, 1927.

(1) (1904) T .L .R ., 27 Mad., 259. f2) '('1926) 3, 0 . W . N ., 7-^.
(3) (1927) 1 Luck,, Cas., 277. (-1) (1920) L .R ., 17 T.A., ll '.



H asan and P u lla n , JJ. :~ T h is  is an appeal from i92s 
the order of the 3rd Additional District Judge of Luck- ~^is^otar 
now, dated the 22nd of August, 1927, in proceedings jagmohak 
relating to the execution of a decree. By the order under 
appeal the order of the 'court of first instance was affirm- 
■•ed.

The facts are as foilowB ; —
The village of Aqilpiir, pargana Lucknow, in the 

district of Lncknow, was owned by one Lala Behari Lai.
■On the 3rd of January, 1913, Lala Behari Lai transfer­
red the village just now mentioned by way of a usufruc­
tuary mortgage to Lala Jagmohan Das, respondent, for 
ti consideration of Es. 20,000. In pursuance of the 
mortgage, it is agreed* the mortgagee entered into the 
possession of the village of Aqilpur. On the 12th of 
October, 1914, Lala Eehari Lai borrowed a sum of 
Bs. 2,000 from Bansidhar, appellant, and hypothecated 
the village of Aqilpur by way of security for repayment 
of the loan. On the 17th of April,. 1915, Lala Behari 
Lai sold the village of Aqilpur to one Lala Indar Prasad.
The bulk of the purchase-money was directed to be paid 
by the vendee to Lala Jagmohan Das in satisfaction of 
the mortgage of the 3rd of January, 1913, but was not 
so paid. Lala Jagmohan Das and Lala Indar Prasad are 
brothers. On a partition of the family property in the 
year 1916 the interest which Lala Indar Prasad had ac­
quired in the village of Aqilpur under the sale of the 
17th of April, 1915, was allotted to the share of Lala 
Jagmohan Das and from that period of time the mort­
gagee’s interest under the mortgage of the 3rd of Janu­
ary, 1913, and the equity of redemption came to be vested 
in Lala Jagmohan Das. In the year 1922 Lala Bansi- 
dha.r brought a suit for the recovery of tlie mortgage- 
money due to Mm under the bond of the 12th of Octo­
ber, 1914, and the relief for which prayer was made in 
lihat suit was the sale of the village of Aqlpm\ Lain
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3-928 Jagmolian Das and Xiala Behari Lai, were impleaded as-
'' Bansidhui defendants. In the plaint Lala Bansidliar altogether 

Jagm ohan omitted to make any reference to the mortgage of the: 
,3rd of January, 1913. Lala Jagmohan Das in his writ­
ten statement disclosed the mortgage. In this state of 

Hasan and pleadings an issue was framed by the court for the pur- 
FuUan, fj. making an inquiry as to the existence of the'

mortgage of the 3rd of January, 1913. At a subsequent 
stage of the proceedings the issue was struck off on the' 
ground that Lala Jagmohan Das did not desire to press, 
for an inquiry in respect of his mortgage just now men­
tioned. The result was that a decree for sale of the vil­
lage of Aqilpur was passed in favour of Lala Bansidhar^ 

Naturally in the circumstancfes mentioned above, thê  
decree directed the s?j.le of the property without mention­
ing either that the sale was to be free from incumbrance’ 
or that it was to be subject to an incumbrance. When 
in execution proceedings of this decree a sale proclama­
tion came to be prepared as required by rule 66 of order 
■XXI of the Code of Qivil Procedure Lala Jagmohan Das- 
applied to the cpurt seized of those proceedings for an 
entry of the mortgage of the 3rd of January, 1913, to be* 
made in the sale prQclamation. The decree-holder, Lala 
Bansidhar resisted this application but the courts below 
have passed an order in favour of Lala Jagmohan Das,, 
directing that the mortgage of the 3rd of January, 1913, 
be entered in the sale proclamation. It is against thisv 
order that the present appeal has been preferred by Lala 
Bansidhar.

At the hearing o| the appeal a preliminary objection- 
was raised by the learned Coimsel for the respondent ta 
the effect that no appeal lay, and in support of the objec­
tion reliance was placed upon a M l  Bench decision o f  
the High Court at Madras in the case of Sivagami Ach% 
y. Sulmmania A^ym iX)- Bijt having regard to the*

(1) (1904) I X .E .,  27



fact that we have heard the appeal on its merits and
43ome to the conchision that it fails we refrain to express Bansidhab
.any opinion on the question raised in the preliminary jagmohan
^objection.

In support of the appeal two points were urged: (1) 
that the inquiry into the claim of Lala Jagmoban Das7 «̂̂ ion 
i]o have the mortgage of the 3rd of January, 1913, entered 
in the sale proclamation as a prior incumbrance was 
barred by the rule of res judicata having regard to Vv̂ iat 
had transpired before the passing of the decree; and (2)
-Tthat the mortgage of the 3rd of January, 1913, was ex­
tinguished by reason of the allotment of the village of 
Aqilpur to the share ofXala Jagmohan Das at the parti- 
ition of the family property in the year 1916.

W e are of opinion that there is no substance in 
•either of the two grounds. It appears to us that the con­
duct of Lala Jagmohan Das in withdrawing the issue 
which was raised in the suit amounted to no more than 
an abandonment of a plea which was wholly foreign to 
the substance of the suit. W e eatinot construe that act 
af Lala JagmOhan D£ls as an abandonment of his rights 
if he had any under the . mortgage Of the Brd of January,
1913. That the plea bearing on that mortgage was 
wholly unnecessary for the proper decision of that suit 
is clear from the fact that the suit was brought by the 
■subsequent mortgagee. According to the rules of prO“
•cedure the prior mortgagee was not a necessary party to 
i]he suit and an issue directed towards the inquiry into 
the existence or validity of a claim bn a prior mortgage 
■cannot in the circumstances be treated as an issue direct­
ly  and substantially arising in the suit. The latest pro-, 
nouncemeiit of their Lordships of the Judicial Coramit- 
i]ee on the point of view which we have just now ex­
pressed is to be found m MaMa KisJum K  

[Hossein (V}. /
a) (1920) ]D.R., 47 LA., 11.
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1928 In support of tlio second g’roiiud three oirounistanceB-
are relied upon for the purpose of showing that Lala.

 ̂ Jaefmohan Das did not intend to keep alive tli.e incum-
Jagm ohan ^

Ba9, brance of the 3rd of January, 1913. Those circum­
stances are : (1) the act of Lala Jagmohan Das in wi'th- 

Hasm and drawing the issue, to which reference has been made in. 
pniim, JJ. preceding portion of this judgment; (2) the entry of 

his name as a proprietor and not as a mortgagee also in 
the kheioat of the village for the year 1923-1924, and (3) 
his statement contained in a security-bond which he exe­
cuted in 1923 to the effect that he was the proprietor of. 
the village of Aqilpur.

As to the precise proposition of law bearing on the- 
subject of merger, it is not necessary for us to enter into- 
any elaborate discussion. We have had to state it on 
previous occasions. It will suffice to refer to two cases, 
Darshnn Singh v. Afjun Singh (1); and Hanwant Ram  
V . Ram HarcMi (2). The last-mentioned case was de­
cided by this Bench. According to the view of law ex-: 
pressed in the above cases the question, mnst be decided 
in favour of Lala Jagmohan Das unless the appellant 
succeeds in shovdng that it was not for the benefit o f 
Lala Jagmohan Das to keep the mortgage of the 3rd of 
January, 1913; alive. Now the three circumstances re­
ferred to above do not lead to any such conclusion. A& 
to the first, it is enough to say that in no manner it indi­
cates Lala Jagmohan Das’ s intention to abandon his 
rights under the mortgage of the 3i;d of January, 1913. 
The abandonment of the issue which had arisen in the 
suit does not, in our opinion, as we have already said, 
amount to an abandonment of rights. As to the second 
circumstance, the entry in the khewat doeB not show any 
intention of Lala Jagmohan Das in respect of the moirfc- 
gage of the 3rd of January, 1913. The entry is correct 
so far as it goes but the absence of an entry in the same-

fl) (1926) 3 0 . W , N ., 741. (2) (1927  ̂ i  W c k ., Gas., 277.
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1928register to tlie effect that Lala Jagmolian Das -was also 
a mortgagee in possession cannot by any • stretcli of bâ sidhai*
imagination lead to an inference of Jagmolian Das’ s in- Jagmoeas
tention to extinguish his rights under the mortgage in 
question. The third circumstance is equally of no con­
sequence whatsoever. The security bond merely describes 
the proprietary interest of Lala Jagmohan Das in the vil­
lage of Aqilpur. It does not disclose one way or the 
other as to what his intentions were in respect of his 
mortgagee’s interest in the same village.

Before we take leave of this case we may mention 
that the question which has at present arisen relates 
merely to the preparation of the sale proclamation and 
is as to whether in that proclamation the mortgage of 
the 3rd of January, 1913, should or should not be shown 
as a prior incumbrance. W e think that it has rightly 
been Held by the courts below that there is no bar to its 
being so shown and that it should be shown. This is the 
only effect of !he order under appeal and of our order.

The appeal fails and is dismissed with costs.
A'p'peaJ dismissed.
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