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1927 is disproved.  Until the claimant estab-
 Aems lisheg his acknowledgment, the onus 1s
Vmae on him to prove a marriage Once he

Iny Az Dt I 4 marriage. - ©

e establishes an acknowledgment, the onus

TOHTLA . .

Brean, is on those who deny a marriage to nega-

tive it in fact.”
Hasan and We dismiss thiz appeal with costs.

CMisea, A5

Appeal dismissed.
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Hindn law——Joimt Hinduw family consisting of three brothers,
one being a minor—Partition among brothers—dscer-
tainment and allotment of shares of the three brothers—
Share of minor given to his elder brother with whom he
continued to live—Death of minor brother—Minor
brother, whether o separated Hindu at his desth—Re-
union—>mMinor, whether can enter into an agreement to
reunite.

Where a coparcener separates from others, the presump-
tion of Hindu law as fo jointness ceases to apply to the re-
maining coparceners. The ascertainment and the fixing of
the share of every coparcener gives rise to the nference
that all the coparceners have separated.

An agreement amongst the members, other than the
outgring members, to continue as between themselves the
status of coparceners or to form. a new joint family must be
proved. = Lither for the purposes of maintaining the previous-
Iy existing status of coparcenary or for the formation of a new

*First Civil Anpeal No. 127 of 1926, acainst the decree, dJaled the 81st
of May, 1926, of Bhagwat Prasad, Additional Subordinate Judge of Bars
Vanki, dismissing the plaintiff’s claim.
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joint family, there must be an agreement to that efiect
amongst the remaining members of the family. A member
who is a minor is incompetent to enter into such an agree-
ment. The agreement to remain united or to reunite
need not be express but may be inferred from the conduct
of the parties and the surrounding circumstances.

The fact of a separation having been effected between
two brothers who constitute a joint Hindu family governed
by the Mitakshara law raises no presumption that there was
a separation of a joint family constituted of one of the
brothers and his descendants. Girja Bai v. Sadashiv Dhundi.
raj (1), Balkishen Das v. Ram Narain Schu (2), Approvier
v. Rama Subba Aiyan (3). Balobur Ladhuram v. Rukhma-

1927
MUSABMAT
MiNpa
Kuaz
v,
MIRTUNTAZ
BandSH
SIveH.

bai (4), Jatti v. Banwari Lal (5). Hari Bakhsh v. Babu

Lal (6) and Palant Ammal v. Muthuvenkatacharia Monia-
gar (7), referred to.

Messrs. Ali Zaheer and Saliy Ram, for the appel-
lant.

Messrs. A. P. Sen and Bishambhar Nath Srivas-
tava, for the respondents.

Hasan and Misra, JJ. :—This is the plaintiff’s
appeal from the decree of the Additional Subordinate
Judge of Bara Banki, dated the 81st of May, 1926. The
plaintiff, Musammat Menda Kuar, widow of Sheo
Partap Singh, claims in the suit, out of which this
appeal ariges, possession of a one-third share in the
immoveable property entered in list A., and of moveable
properties mentioned in lists C and D attached to the

‘plaint. The claim is founded on the title of inheritance
to the estate of her husband, Sheo Partap Singh. The
defendants Nos. 1 and 2, Mirtunjai Bakhsh Singh and
Chandar Sekhar Singh, respectively, are brothers of
Sheo Partap Singh and Musammat Chhbraj Kuar, de-
fendant No. 3, is the mother of Mirtunjai Bakhsh Singh.

Chandar Sekhar Singh and Sheo Partap Singh, the.

(1) (1916) L.R., 43 T.A,, 1L (2) (1906)- L.R., 33 TL.A., -139.

(8y (1868) 11 M.L.A., 75. (4 (1903y L.R., 80 T.A., 180. -~

C(5) (1923) L.R., 50 T.A. 192; 4 (6) (1924) L.R., 51 T.A.  163;
Lah., 350. L.O.W.N., 536.

(1 (1925) L.R., 52 L.A., 83
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deceased hushand of the plaintiff, were born of one
mother who died somec years ago. Mirtunjai Bakhsh
Singh, the first defendant, was born of Chhbraj Kuar,
defendant No. 3.  Sheo Partap Singh, Mirtunjai Bakhsh
Singh andl Chandar Sekhar Singh are sons of Sant
Bakhsh Singh, resident and zamindar of Sonepur, in
the district of Bara Banki. Sant Bakhsh Singh died on
the 31st of July, 1920, and the plaintiff's husband, Sheo
Partap Singh, died on the 11th of June, 1922. His age
at the time of his death is said to be sixteen or seventeen
years.

The defence raised by Mirtunjai Bakhsh Singh is
that Sheo Partap Singh died in a state of union
with his brothers. The defence put forward
by Chandra Sekhar Singh is that he and
Sheo Partap Singh lived as members of a joint
Hindu family governed by the Mitakshara school
and that Sheo Partap Singh died while living in that
state of jointness (vide paragraph 15 of his written state-
ment) and further that in the event of a separation of
Mirtunjai Bakhsh Singh being proved, Chandar Sekhar
Singh and SBheo Partap Singh did not separate but con-
tinued to live joint. The effect of these defences clearly
was the denial of the plaintiff’s right to inherit the
estate of her deceased husband. On these pleadings the
broad issue which arose for decision was as to whether
or not Sheo Partap Singh died as a separated member
of the family.

The plaintiff produced evidence, oral and docu-
mentary, to establish the ocase that on the
morning of the daswan ceremony of Sant Bakhsh
Singh partition of the family estate was effected into
three shares. One of such shares was allotted to her
deceased husband, Sheo Partap Singh, and the remain-
ing two shares were allotted to the other two brothers,
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one share each. The work of partition occupied three 1897
or four days. Mirtunjai Bakhsh Singh, defendant iesamar
No. 1, produced witnesscs to support the defence that Mo
there was no partition, and that there has never been one __ »-

. . MIRTONIA
of any nature at any time. Chandar Sekhar Singh, de- Bimnsm
fendant No. 2, produced no evidence whatsoever, oral or >
documentary, and thus the case that there was a parti-
tion on the eleventh day after the death of Sant Balkhsh Basan and
Singh, as between Mirtunjai Bakhsh Singh on one side =~ * 77
and Chandar Sekhar Singh and Sheo Partap Singh on
the other, remained unsupperted by any evidence on be-
half of the defendant, who had set up this case in defence
as laid out in the written statement.

The Additional Subordinate Judge, mainly on the
evidence produced by the plaintiff, has found, however,
that the partition effected after the death of Sant Bakhsh
Singh was merely a separation of Mirtunjai Bakhsh
Singh and not of Sheo Partap Singh from -Chandar
Sekhar Singh. This is a finding which has heen chal-
lenged in appeal before us.

In support of the decree under appeal, the respon-
dents’ learned Counsel has advanced arguments (1) that
there was no intention of breaking wup the joint family
in spite of the division of moveables into three lots at
the partition, (2) that the division of moveables between
Chandar Sekhar Singh and Sheo Partap Singh was not
intended to effect a separation between them as to im-
moveable property, and (3) that Chandar Sekhar Singh
and Sheo Partap Singh reunited after the said partition,
besides the argument in support of the defence raised by
Mirtunjai Bakhsh Singh that there has been no par tl-
tion of any kind at all.

Tt appears to us that the first three arguments raise
a new case altogether and must not be entertained at this
stage. These arguments evidently involve important
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questions of facts which were not put forward before the
trial court even for decision, much less for trial.  The
plaintiff on the pleadings as a whole was called upon to
establish the broad case that her husband had separated.
before his death from his two brothers, and not the case
either that the division of the moveables into three shares
wags intended as a matter of fact to break up the status
of jointness or that the division between Chandar Sekhar
Singh and Sheo Partap Singh was not intended as a
matter of fact to effect a separation between them as re-
gards immoveable property or that there was no reunion.

‘We are are of opinion that it would be highly unjust
to the plaintiff to permit these new cases to be raised in
appeal. The main and the only question, therefore, for de-
cision is as to whether there was a partition amongst the
three brothers on or about the 11th of August, 1920. As
already stated, the decision would almost exclusively rest
on the evidence produced by the plainiiff and on that
evidence alone the learned Additional Subordinate Judge
has found *‘ that there was a partition among the sons
of Sant Bakhsh Singh in August, 1920, in which the
entive moveable property of the family was divided into
three shares, one share being separated and given to de-
fendant No. 1, and the remaining two given jointly to
the defendant No. 2 and their shares were defined in the
immoveable property also.”” With a part of this finding
we generally agree, but we do not agree with the further

" finding that this partition was not Intended to or had

not the effect of separating Sheo Partap Singh from his
other two brothers, but was only limited to the separation
of Mirtunjai Bakhsh Singh. We are of opinion that the
proved partition establishes the breaking up of the joint
family and the separation of the three brothers inter se.
We may mention that the finding of the court below
that there was a partition was not seriously contested
on behalf of Mirtunjai Bakhsh Singh before ws. Hav-
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ing regard, therefore, to our agreement with the learned
Additional Subordinate Judge on this part of the case
we do not fecl that we should detain ocurselves any lenger
on this point.

[Their Lordships then discuss the evidence and find -

that the cumulative effect of the evidence was that there
was & separation, full and complete, amongst all the three
brothers and their separate shares in all the joint property
were ascertained and defined and so far as the tangible
moveable property was concerned it was physically hand-
ed over to every one of thé three brothers in equal
portions. Sheo Partap Singh being at the fime of the
partition a mere boy lived with and under the protection
of his own brother, Chandar Sekhar, and the moveable
property which fell to the share of Sheo Partap Singh
was also retained by Chandar Sekhar in the capacity of a
guardian. They, therefore, held that the plaintiff had
succeeded in establishing her ease that her husband, Sheo
Partap Singh, was a separated Hindu at the time of his
death governed by the law of Mitakshara and that she
was entitled to succeed to his estate.] Their Lordships
then continue as follow :—

Having regard to the finding of fact just now record-
ed little room is left for any legal discussion as to what
‘ partition’ means, and as to the effect of the separation
of one member of a joint family on the status of the other

members of the same family. In the arguments before

us the law on the subject was much pressed on us from

both sides. We think that in its legal aspect algo the

plaintiff’s claim stands again on a firm ground.

In the first place, what is the true conception of the
Hindu law on the subject of partition? Yajnyawalcya in
the Mitakshara defines partition as follows :—

* Partition (vibhaga) is the adjustment of divers

rights regarding the whole, by distribut-

Hasan g
Misra, JJ.
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ing them on particular portions of the

aggregate.”’—Colebrooke’s  Mitakshara,

chapter I, section 1, verse 4.
In the annotations the words *‘ partition is the ad-
justment of divers rights '’ are thus explained and in
support of the explanation Sabodhini and Balam-bhatta
are referred to:—'* The adjustment, or special allot-
ment severally, of two or more rights, vested in sons or
others, relative to the whole undivided estate, by referr-
ing or applying those rights to parcels or particular
portions of the aggregate, is what the word ‘ partition *
gignifies.”” In discussing the text of Gautama, namely,
*“ An owner is by inheritance, purchase, partition, sei-
zure or finding : acceptance is an additional mode for a
Brahmana; conquest for a Kshatriya; gain for a Vaisya
and a Sudra.  ‘“"Mitra Misra says in Viramitrodaya as
follows :—

*“ The meaning of the above text is as follows :—
‘ Inheritance * is heritage; ‘ purchase ™ is
well-known; ‘ partition * is the division of
heritage whereby the right to specific por-
tions is indicated . . . . . . ’—Golapchan-
dra Sarkar Sastri’s translation of the
Virmitrodaya, chapter I, section 13.

Again in section 86 ‘‘ partition >’ is explained :—
““ Indeed what ig effected by partition is only the adjust-
ment (of the proprietary right) into specific portions.”
Section 23, of chapter II of part I of the same book is
as follows :— ‘

‘“23. Here again, partition at the desire of the
sons, whether in the lifetime of the father
or after his demise, may take place by the
choice of a single coparcener, since there is
no distinction. Hence what, after premis-
g partition, is said by Katyayana, in the
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text :—‘ The wealth of those who have not
attained to maturity and likewise of those
who are absent in a distant place, shall be
deposited, free from dishbursement, with re-
latives and friends,” is also in support of
this view. Otherwise if partition could not
take place without their consent, the dec-
laration of the deposit of their wealth with
relatives and friends would be unreason-
able.  So also Vishnu says :—' Likewise
the wealth of .a minor shall be preserved
till he attains to majority.” *

The last two mentioned texts and the text in the
Mitakshara arve referred to in the judgment of their
Lordships of the Judicial Committee in the case of Gira
Bai v. Sadashiv Dhundiraj (1) and the following obser-
vation is made :—

““In fact later writers leave no room for doubt
that ° separation ,” which means the
severance of the status of jointness, is a
matter of individual volition.”

According to these .texts, therefore, the allotment
of a one-third share to Sheo Partap Singh and similarly
to his two brothers in household articles, cash, houses
and lands which constituted the undivided estate was a
partition amongst all the three brothers in this particular
rase.  On the evidence alveady discussed it is clear that
the aggregates of cash and corn in the house were physi-
cally divided info three equal portions, one portion being
actually given to each brother. Most of the other articles

were similarly dealt with. Some of the articles were in

their entirety given to Chandar Sekhar and Sheo Partap

Singh jointly, that is fo say, as representing two shares,
one share belonging to each in the aggregate. This, as
we have said more than once, was natural in the circum-

stances of the case, but it does not alter the nature of the
(1) (1916) L.R., 43 L.A., 151,
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17 partition affected by the adjustment of the rights of all
“vosaonr the three coparceners, nor was the minority of Sheo Par-
MmoA - tan Singh a bar to a complete and effective partition

Ktar
o amongst the three brothers. The fact that Sheo Partap
MIRTUNJAL

pese  Singh and Chandar Sekhar lived together and enjoyed

RO {heir property in common makes no difference in the

status of each as separated members. This state of facts

Hasan anl jg entively covered by the judgment of their Lordships

" of the Judicial Committee in Balkishen Das v. Ram

Narain Sahu (1). Tn delivering the judgment of the
Judicial Committee Liord DAVEY said :—

*“ They might elect either to have a partition of
their shares by metes and bounds, or to
continue to live together and enjoy their
property in common as before. Whether
they did one or other would affect the mode
of enjoyment, but not the tenure of the
property or their interest in it. Consis-
tently with the broad principle laid down
in the case of Approvier v. Rama Subha
Aiyan (2) this was determined by the
allotment to them of defined shares which,
to use Liord WESTBURY’S illustration, con-
verted them from joint holders into
tenants m common.”’ ' ‘

Tt makes no difference in principle that the parti-
tion in the present case is not evidenced by any written
agreement as it was in the case before.their Lordships of
the Judicial Committee. The Case of Approvier v. Rama
Subha Aiyan (2) is the leading case as to what constitutes
a partition in Hindu law. In delivering judgment of their
Tordships of the Judicial Committee in that case Lmd
WESTBURY said :—

 But when the members of an undivided family
agree among themselves with regard to

(1) (1906) LLR., 33 L.A., 1%0. ,(2) (1868) 11 M.IA., T75.
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particular property, that 1t shall thence-

forth be the subject of ownership, in

certain defined shares, then the character

of undivided property and joint enjoyment

1s taken away from the subject-matter se

agreed to be dealt with; and in the estate

each member has thenceforth a definite and

certain share, although the property itself

has not been actually severed and divided.”

The view that Liord WrsTBURY’S expression implies
that the severance of status tan take place only by agrec-
ment was clearly negatived in the case of Girja Bai v.

Sadashiv Dhundiraj (1), above referred to. The facts of

this case fulfill the test laid down by Lord WESTBURY.

Now we come to the question of the legal effect of
the separation of Mirtunjai Bakhsh Singh on the status
of the other two brothers, Chandar Sekhar and Sheo
Partap Singh. TIn this connection, the first case to which
reference may be made is Balabux Ladhuram v. Rukh-
mabai (2). The facts necessary for our purposes are
that three brothers, Girdhari ILal, Kunyaram and
Tadhuram, lived together as an undivided family posses-
sed of an estate at Ellichpur. At some time in 1869 or
1870, Kanyaram separated from his other two brothers,
took away his share amounting to about Rs. 11,000 and
started a shop of his own. There was no evidence that
Ladhuram drew out his share of the family property
or any part of it, and the inference drawn from the evi-
dence was that he left 1t in the family shop which

continued to be carried on by Girdhari Lal under the

name of Amarchand Girdhari Lal. Ladhuram had a
son Balabux, the plaintiff-appellant before their Lord-

Husi  and
Wisra, I,

ships of the Judicial Committee. ~About the time of the "

partition, Ladhuram sent his wife and the son, who was
an ihfant then, to reside in a different place, and a few
(1) (1916) L.R., 43 LA, 151 (2) (1908) L.R., 80 LA, 130.
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_ months afterwards he joined them there and then they all
went together on a pilgrimage to Prayag where Ladhu-
ram died in the year 1873. Thereupon, Girdhari Lal

T— brought the appellant’s mother and the appellant, then

Baxrmsu
SINGH.

Hasan and

thirteen or fourteen years old, to his residence at Hllich-
pur where they all lived together until Girdhari Lal’s

, death in 1882. Girdhari Lal left no male issue, but he

iisre, J7. left a daughter and a widow Rakhmabal, who was the

defendant-respondent in that case.

The plaintiff, Balabux, claimed title to the family
shop and business ag the survivor of a joint family
consisting of his uncle, Girdhari Tial and himself. The
defence wag that there was a complete partition between
the brothers in 1869. As to the transaction of the year
1869 the trial court found that there was a partition
between Girdhari Lal and his two brothers, but that
there was reunion between the plaintiff, Balabux, and
his mother and Girdhari Lial some years before the latter
died, so the effect of this reunion must be taken as cancel-
ling the partition of 1869. The ftrial court made =
decree in the appellant’s favour. The Judicial Commis-
sioner on appeal affirmed the finding of the trial court
that Girdhari Lial and Liadhuram had separated in 1869.
The opinion of the Judicial Commissioner was based on
the legal inference drawn from the evidence, and their
Lordships of the Judicial Committee dealt with that in-
ference. The direct evidence was too slight either way
to form a satisfactory basis for decision. This being so,
their Lordships put before themselves the question :
““ What, then, is the result?’’, for decision, and the
decision is given in the following words :—

“* Tt appears to their Liordships that there is no
presumption, when .one coparcener sepa-
rates from the others, that the latter
remain united. In many eases it may be
necessary, in order to ascertain the share
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of the outgoing member, to fix the shares i _
which the other coparceners are or would Mz@oue
be entitled to, and in this sense the separa- Kose
tion of one is said to be a virtual separation Mimtosas
of all.  And their Lordships think that an ez
agreement amongst the remaining mem-
bers of a joint family to remain united or to Hasin and
1eumte must be proved hlxe any other s, J7.
fact.’

This statement of law seems to us, if we may res-

pecttully say so, absolutely eclear. According to it in a

case where only one coparcener separates from the

other (1) the presumption of Hindu law as to jointness

ceases to apply to the remaining coparceners; (2) the

ascertainment and the fixing of the share of every co-

parcener, may amount to a separation of all, and (3) an

agreement amongst the members other than the outgoing

member to continue as between themselves the status of

coparceners or to form a new joint family consisting of

themselves must be proved. As regards the reunion of a

minor member of the family, their Lordships say :—

“‘A reunion in estate properly so called can only
take place between persons who were
parties to the original partition. This
appears to be the meaning placed on the
well-known text of Vrihaspati (Mitak-
shara, chapter 2, section 9); he who being
once separated dwells again through affec-
tion with his father, brother or paternal
uncle ig termed reunited? It is difficult,
also, to see how an agreement for that pur-

- pose could have been made by or on behmlfi
of the appellant during his minority.’

Tt seems to us to follow that either for the purpose ‘
of maintaining the previously existing status of co-

180m=.
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parcenary or the reformation of a new joint family there
must be an agreement to that effect amongst the remain-
ing members of the family. It further follows that a
member, who is a minor, 18 incompetent to enter into
such an agreement. We think that the ground of the
decision of their Tordships of the Judicial Committee in
this case has not in any manner been shaken or modified
by any other subsequent decision of the same tribunal
as it was contended at the Bar. Indeed, 1t was affirmed
and applied in the case of Jatti v. Benwari Lal (1).
This was a case of separation of four brothers. The
widow of one of the brothers claimed title by inheritance
to the estate of her deceased husband. The defence was
that only one of the brothers, Ishar Das, who was not
the husband of the plaintiff, had separated. The finding
of the trial court was ** that on the separation of Ishar
Das, the family of the parties ceased to be a joint Hindu
family in the strictest sense of the term, or in other
words, 1ts members ceased to be coparceners.”” Their
Lordships of the Judicial Committee held that this view
of law was well settled by Balabux Ladhuram v. Rukh-
mabai (2) and Balkishen Das v. Ram Narain Sahuw (3).

The other decisions, to which we shall presently
refer, only establish the two following propositions : (1)
that the agreement to remain united or to reunite need
not be express and special, but may be inferred from the
conduct of the parties and the surrounding ecircum-
stances, and (2) that the fact of a separation having been
effected between brothers who constituted a joint Hindu
family governed by the Mitakshara ralses no presump-
tion that there was a separation of the joint family con-
stituted of one of the brothers and his descendants.

The second proposition is laid down in the case of
Hart Bakhsh v. Babu Lal (4). Tn this case, noticing

(1) (1928) T.R., 60 T.A., 192. (% (1903) L.R., 30 L.A., 130.
{3) (1903) L.R., 30 L.A. 189. (4 (1924) T.R., 51 T.A., 163,
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the decision in Jatti v. Banwari Lal (1), Sir Joux Encr 1927
quoted the finding of the trial court which was approved sivsvn
of and adopted in that case by their Lordships of the
Judicial Committee and said:  ““The members ceased

.
MIRTTNJIAL

to be coparceners of each other, but it is not suggested :susa

that if one of those members happened to have had sons "

who were coparceners when Ishar Das scparated from
his brothers, such sons and their father would cease to be
coparceners, constituting together a joint and undivided
family.”’

Husan ani
3
i

Fisra, Jd.

It appears to us that this was a reaffirmation of the
view that on a separation of one coparcener there was a
virtual separation of all and the further proposition laid
down was that that view was not applicable tc a case
where the question was of separation between one member
and his descendants.

The first proposition rests on the case of Pulani
Ammal v. Muthuvenkatacharia Moniagar (2) and this
case was put forward at the Bar as having modified the
view expressed in the case of Balabuz Ladhuram .
Rulhmabai (3). We do not think that that is the effect
of this cage. On the contrary Balabux’ case is described
in the judgment as the leading authority for the pro-
position relating to reunion. We think that 1t is neces-
sary to quote from the judgment of their Lordships at
some length. Sir Jory EDGE in delivering the judg-
ment aid — :

* In coming to a conclusion that the members of
a Mitakshara joint family have or have not )
separated, there are some principles of law
which should be borne in mind when the .

fact of a separation is denied. A Mitak-
shara family is presumed in law to be a

joint family until it is proved that the

{1)-(1928) TR., 50" T.A,, 192. (2).(1925) L.R., 52 T.A., 83.
(8) (1908) I:R., 30 L.A., 130 i
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members have separated.  That the co-
parceners in a joint family can, by agree-
ment amongst themselves, separate and
cease to be a joint family, and on separa-
tion are entitled to partition the joint
property amongst themselves, is now well-
established law.  An authority for that
proposition is the judgment of the Board
in Approvier v. Rama Subba Aiyan (1),
which applics to joint families such as the
joint family which descended from the pro-
positus. But the mere fact that the shares
of the coparceners have been ascertained
does not by itself necessarily lead to an in-
ference that the family had separated.
There may be reasons other than a contem-
plated immediate separation for ascertain-
ing what the shares of coparceners on a’
separation would be. Tt is also now beyond
doubt that a member of such a joint family
can separate himself from the other mem-
bers of the joint family and 1s, on separa-
tion, entitled to have his share in the
property of the joint family ascertained
and partitioned off by him, and that the
remaining coparceners, without any special
agreement amongst themselves, may conti-
nue to be coparceners and to enjoy - as
members of a joint family what remained
after such a partition of the family
property. That the remaining members
continued to be joint may, if disputed, be
inferred from the way in which their
family business was carried on after their
previous coparcener had separated from
¥ (1) (1866) 11 M.LA., 78 A
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them. It is also quite clear that if a joint
Hindu family separates, the family or any
members of 1t may agree to reunite as a
joint Hindu family but such a reuniting
is for obvious reasons, which would apply
m many cases under the law of the
Mitakshara, of very rare occurrence, and
when it happens 1t must be strictly proved
as any other fact is proved. The leading
authority for that last proposition is Bala-
buz Ladhuram v. Rukhmabai (1).

In the present case, our conclusion as to the separa-
tion of all the three brothers is not founded on the meve
fact that the shares of the coparceners were ascertained
and defined. There are many other facts on the cumula-
tive effect of which our conclusion rests. In these series
of facts the most striking fact is that there was a physi-
cal division and allotment into three shares of most of
the household articles, the cash, the corn, the houses
and the lands appertaining to the houses. Other facts
are stated in sufficient details in owr judgment, and it
will serve no useful purpose to repeat them again. As
to the agreement between Chandar Sekhar and Sheo
Partap Singh to continue to be coparceners or to reunite
as a joint Hindu family we have sufficiently well realized
in the preceding portion of this judgment that the agree-
ment need not be express or special and that it may be
inferred from the conduct of the parties. In the case
before us no agreement to reunite was pleaded, and then
we have the further difficulty that Sheo Partap Singh
was a minor.  As to the agreement to continue as co-
parceners the facts from which such an agreement conld

be inferred are in the light of the entire evidence and the

circumgtances of the cagse  more consistent with * the

theory that Chandar Sekhar and Sheo Partap Smgh

(1) (1908) T.R., 30 T.A., 130.

Hasin  and
Alisre, JJ.



1927
MUSAMMAT
MeNpA
Kuar

T,
MinTUNTAT
Bagnsu
Smcm.

Huasan  and
Misre, JJ.

236 THE INDIAN LAW REPORTS, [ VOL. III.

hecame tenants in common, each possessed of a defined
and ascertained share in such of the propertics as were
not actually divided at the separation in question.

At the outset of this judgment we have noticed cer-
tain arguments advanced on hehalf of the respondents
in snpport of the decree under appeal, and we have held
that the arguments raise a new case which should not
he permitted at this stage, but it will be seen that the
merits of the points involved in these arguments have
also been considered by us gnd decided against the res-
pondents.

Under issue 2, the trial court has found that the
sum of Rg. 8,000 and three silver articles fell to Sheo
Partap Singh’s share at the partition, and they were
in the possession of Chandar Sekhar. Under issue 3(a)
the trial court has further found that the plaintiff is en-
fitled to certain articles of jewellery as her stridhan.
A decree in favour of the plaintiff in respect of some of
these articles and for Rs. 302 as the money equivalent
of other articles has been made by the trial court against
Chandar Sekhar. The court has also granted a decrée
for maintenance at the rate of Rs. 600 a year in favour
of the plaintiff. A sum of Rs. 1,400 has also been
decreed to her as arrears of maintenance. The plain-
tif’s suit as to the one-third share in the immoveable
property set.out in list A, attached to the plaint, corres-
ponding with list A, attached to the decree of thic court
below, has been dismissed.

“In accordance with our finding that Sheo Partap
Singh, the plaintiff’s husband, died as a separated Hindu
the plaintiff is entitled to a decree for a one-third share
in the immoveable property entered in list A also, and
she is entitled to mesne profits in respect of the one-

- third share for the three years preceding the date of the

institution of the suit and since then till the recovery of
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possession. The amount of the mesne profits will be
ascertained hereafter. The decrec of the {rial court as to
maintenance must, in the circumstances, be discharged.

We accordingly allow this appeal, set aside the
decree of the court below and decree the plaintiff’s suit
for possession of a one-third share in the immoveable
property mentioned in list A attached to the plaint and
alsp for the articles which the lower court has held
under issue 2 to have belonged to Sheo Partap Singh,
and also for the articles for which that court has granted
a decree to the plaintiff and for Rs. 302 in lieu of certain
othor articles. The plaintiff will be entitled to recover
her costs in both the courts from the defendants-respon-
dents, who will bear their own costs in the same courts.
The plaintiff will be entitled to mesne profits as directed
above.

Appeal allowed.

MISCELLANEOUS CIVIL.

Before Sir Louis Stuart, Knight, Chief Judge and
Mr. Justice Muhammead Raza.

GOBIND SARAN AND ANOTHER (APPELLANTS) v. COM-
MISSIONER OF INCOME-TAX, UNITED PROV-
INCES (RrsPoNDENT).* '

Ineome-tax Act (XI of 1922) sections 31, 32 and 66(2)—
Jurisdiction—Appeal against assessment and refusal by
Commissioner—High Court’s power  to order Com-
nussioner to state the .case and to. interjere—
““Assessee’’, whether tneludes his representative in in-
terest. : ;
Where there has been no appeal under section 31 or

section 32 apgainst the assessment and there is no refusal by

the Commissioner of Income-tax under section 66, clause (2),

*Civil Miscellaneous Application No. 433 of 1927, against the crder of
W.. Gaskell, Commissioner of Income-tax, United Provincss, (hazipur, dated
the 2nd of Anril, 1927, refusing io state and refer the case to the thef
Court of Oudh at Lmcknow.: )
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