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The only new argument presented te their Lordships by Mr.

1805
Mayne is founded on the heading of the decree of 1866, which is,

InpaD

“(laim, sub-proprietury title as mortgagee,” Thereupon it is Hussi
. . s .

argued that Afzal took with an admission that he was mortgagee  Azm-ux-

only. That is ab best a slight ground for the desired conclusion, Nissa.
It is not easy to explain the heading ; but it canmot refer to the
mortgage by Hafiz Ali to Tafazzul, because that was unknown to
the parties till more than ten years later. And itis quite ineon-
sistent with the claim made by Afzal in his plaint, and with the
solehnama or deed of compromise on which the decree is founded.

There ig, in fact, no answer to the reasoning of the Judicial
Commissioner. It is nobt necessary to discuss what would have
been the plaintiff’s position as against Afzal, if he had known his
rights against Hidayat during the suit of 1865-66, and had inter~
vened then or immediately after the decree. Time has ron against
him, and his appeal must be dismissed with costs. Their Lovd-
ships will humbly advise Her Majesty in accordance with this.
opinion.

Appeal dismissed.

Solicitors for the appellant : Messrs. Young, Jackson, Beard
¢ King.

Solieitors for the respondents : Messrs. Barrow & Rogers.
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CRIMINAL REVISION.

Before Mr, Justice Ghose and M1 Justice Rampini.
JHOJA SINGH (Pzririoner) ». QUELRN-EMPRESS (Orrosite PARTY). # 1896

Criminal Procedure Code (Act X of 1882), section /1' J40- Accused,” February 24.
Meaning of—Right lo be heard. ‘

¢
The word “accnsed” means a person over whom tle Magistrate or other-
Courtis exercising jurisdiction.

Under the provisions of scetion 840 of the Crizminal Procedure Code n
Sessions Judge is bound to hear the pleader{,&‘ﬁ'ﬁgted by a person who

® (riminal Revision No. 86 of 1896, , éainst the order passed by
H. Holmwood, Bsg., Sessions Judge of Gy, dated the Srd of Jannary 1896,

confirming the order pasged by R. A. IjL Singh, Esq., Deputy Magistrste of
Gya, dated the 27th of December 1895.
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(though not accused of any offonce) is ordered to give scourity for good
belraviour under section 118 of the Criminal Procedure Cede.

Queen- Empress v. Mona Puna (1) followed,

Tee Deputy Magistrate of Giya made an order uunder section
118 of the Criminal Procedure Code requiring the petitioner to
execute a bond for Rs. 500 with two suretics {or his good bohavi-
our for a period of three years. The proceedings were forwarded
to the Sessions Judge under the provisions of section 123 of the
Criminal Procedure Code. When the- case came before the
Sessions Judge, he refused to hear the pleader whom the petitioner
appointed to appear on his behalf..

Babu Karuna Sindhu Mookerji appearcd for the petitioner.

The judgment of the High Court (Gmosm and RameNi, JJ.)
is as follows :—

This is a rule calling upon the Magistrate of the District to
shew cause why the order of the Sessions Judge should not he
set asido on the ground that he refused to hear the pleader who
was appointed to appear on behalf of the petitioner.

It appears that in this case proceedings were taken against the
petitioner, calling upon him to shew cause why he should not
give security for his good hehaviour, and under the provisions
of section 123 of the Criminal Procedure Code the proceedings
were forwarded to the Sessions Judge, as the Magistrate consider-
ed that it was necessary to detain the person in jail for a period
exceeding one year. When the case cama beforo the Sessions.
Judge, the learned Judge refused to hear the pleader whom
the accused appointed to appear on his behalf, on the ground
that the law did; not require the pleader to be heard under the
W\’e think that, under the provisions of section

of the Uode, he was bound to hear the pleader in this case.
The petitioner, no doubt, was not accused of any offence, but we
understand the word “accused” to bear the meaning, which,
has been put wpon it by the Bombay High Court in the
case of Queen-Empress v, Mona Puna (1). The Bombay High
Court has there defined the Wprd “ aconsed ” as meaning “a’ pers:
son over whom the Magistraté‘*qr other Court is exercising juris-

(1) L L. R., 16 Bom., 661.
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diction.” If that be the meaning of the word accused, aswe 1896
think it is, the learned Sessions Judge was bound to hear the Jyg Swem
pleader appointed by tho petitioner. X

QUEEN-
We therefore set aside the order of the Sessions Judge, and TaprEss,

direct that he give the accused person’s pleader an opportunity
of being heard. After hearing the pleader, ho will pass such
order in the case as he may think it right and proper to do.

8. G B

Before Mr. Justice Banerjee and Mr, Justice- Gordon,
DUPEYRON axp Avormer (Perrrioners) v, DRIVER (Orrosite Parry)

Transfer of eviminal cose—Criminal Procedure Code (et X of 1882), section

526~ Reasonuble apprehension in the mind of the accused—Real bigs— Leoruary 26
Tncidents caleulated to create apprehension of bias.

In dealing with applications for transfer what the Couwrt has to consider
is not merely the guestion whether there hag been any real bias in the mind
of the presiding Judge against the accused, but also the further guestion,
whether incidents may not have happened which, though they may be
susceptible of explanation and may have happened without there being any
real bisg in the mind of the Judge, are nevertheless such as are calenlated to
create in the mind of the accured a ressonable dpprehension that he may
not have a fair and impartiol trial,

Tan petitioners were charged with committing offences under
sections 417 and 420 of the Penal Code, and pending the trial
this application was made for the transfer of the case from the
file of the Deputy Commissioner of Manbhum to some other Court
in the same Distriet, or in any other District competent to try the
same. This case was the third of a series of cases between the
same parties. The application for transfer was made on various
grounds stated in three affidavits put in on behalf of the applicants.
The following statements contained in paragraphs 16, 17, 34 and 35
of the second affidavit wade in one of the two earlier cages ave
material for tho purposes of this veport : —

“18, That on the next day, at about 5-30 p.:, the Deputy Comumissioner
cams to Court to deliver judgment and asked the accused whether he admit-
ted a letter, purporting to have -been written by him, The acoused wanted

€ Crimingl Miscellansong Case No. 10 of 1896,



