
APPELLATE CIYIL.

^OL. I I I . ]  LUCKNOW SERIES. 133

Before Mr. Justice GoJcaran Nath Misra.
EAM  DAT AND ANOTHER (PlAIN TIFFS-APPELM NTS) V.  C H P I O - 19 2 7

TAIv AND OTHERS ( D e FENDANTS-RESPOTnD E N T S . ) October, 14,

Mcmager's power o] (jranting perpetiicd lease to plant grove—
Adanager, powers of— Co-sharer granting unauthorized 
lease, relief to he granted against— estoppel, essential, 
elements of— Plea of estoppel, when maintainable.
The mere fact that a person manages the propert^  ̂ belong

ing to another does not clothe him with authority to grant 
leases of land for the purpose of planting- g'roves. The ordin
ary incidence of management would include the power to 
realize rent and power to give ordinary leases of land to ten
ants for the purpose of cultivation, but not.the power to grant 
perpetual leases for the of j)Ianting groves. Land
cannot be let by a manager for the purpose of planting a 
grove thereon without the express permission of the principal.

Where a c.o-sharer grants a perpetual lease of land for 
planting a grove on his own behalf and as a manager on behalf 
of another co-sharer and the lease in regard to the h tter ’s' 
share is declared unauthorized and invalid, the fair arrange
ment would be to allow the lessee to remain in possession o f 
the land on which he plants a grove and to ask him to pay 
to the co-sharer in regard to whose share the lease is declared 
invalid, his share of rent of the land and to allow the burden 
of transfer made by the other co-sharer to fall upon his share- 
at the time of partition.

Unless a person is found guilty of either an overt act or 
of an act of omission which is likely to induce the other sid& 
to believe that he is entitled to commit the particular act com
plained of, there can be no question of estoppel. A plea o f 
estoppel in such case can only be maintained if the conduct 
of the person against whom the estoppel is alleged, is found 
to be fraudulent. [Beni Ram y. Ktmdan Lai (1) , Mohori'
Bibee v. Dharmodas Ghose (M, and Mustafa Husain v.
Saidul Nisa (S), iolloy^ed..

*S'ecoucI Civil Appeal No. 222 of 1927, agfainst the decree of M. 
Mahmncl Hasaii Khan, Subordinate Judge of Si.tapm', , dated the lltli of 
M arch,1927. '• ' ^

(1) (1906) I .L .E ., 21 All., 496. (2V (1908) I .L .E ., 30 Calc., 539.,
(3) (1920) 3 O .W .¥ „  282, :



Mr, Khaliqiizzaman, for the appellants.
Eaiw Dat Ahmad, for the respondents.
C h h o t a k .  M isra , J. ;— This appeal arises out of a suit for ■ 

possession of 1 bigha, 14 biswas land in village Sheopiiri, 
district Sitapur, by uprooting trees and for damages. 
The facts alleged by the plaintiffs are that the land in dis
pute is the joint land belonging to plaintiff No. 1, Earn 
Dat, plaintiff No. 2, Earn Ghularn and defendants Nos. 2 . 
and 3 Bhagwati Prasad and Earn Autar, respectively; 
that the said defendants wrongfully gave a lease of the 
said land to defendant No. 1, Chhotak, for planting a 
grove thereon witliout their consent; and that the plaint
iffs are, therefore, entitled to recover possession of the 
iand by uprooting trees planted by defendant No. 1 
thereon. The plaintiffs also claimed a srnn of Bs. 60 
as damages.

The defence put forward by defendant No. 1 was to 
the effect that defendants Nos. 2 and 3 managed the share 
of tbe village in which the land in dispute lies on behalf 
of the plaintiffs and, therefore, the lease granted by 
defendants Nos. 2 and 8 was a good and valid lease bind- 

' ing on them. It was also contended by him that the plaint
iffs were estopped from claiming possession of the land 
in suit since they had not objected to defendant No. I ’ s 
planting trees on the land in dispute wlien he liad obtain- 
ed the lease of the said land. Defendants Nos. 2 and 3 
admitted the fact of having given the lease of tlie land 
iri suit to defendant No. 1, but alleged that wliile giving 
the lease they had told him that he must obtain the 
'Consent of the plaintiffs in respect of their share.

The learned Munsif of .Biswan, district Sitapur, 
who tried the case held that the defendants Nos. 2 and 
3 used to manage the share of the plaintiffs in tlie village 
Sheopuri and were, therefore, justified in giving the lease 
■of the land for the purpose of planting a grove thereon.
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He, however, held that the plea of estoppel could not be 
maintained. In this view of the case he dismissed the Bam dat ‘ 
plaintiff’ s suit. chhotak.

In appeal the learned Subordinate Judge of Sitapnr 
agreed with the learned Munsif’ s finding that defendants Misra, 
Nos. 2 and 3 used to manage the share of the village in ■ 
which the land in dispute lies on behalf of the plaintiffs 
and that they were, therefore, competent to grant the 
alleged lease to defendant No. 1. He, however, differed 
from the Munsif on the question of estoppel and held that 
the plaintiffs not having ol)jected to defendant No. I ’ s 
planting the trees at the time wlien the lease was granted 
to him were not estopped from bringing the present suit.
Upon these findings he confirmed the decree passed by 
the learned Munsif and dismissed the appeal.

The plaintiffs have now come up to this Court in 
second appeal, and the learned Pleader on their behalf 
has urged two points in support of the appeal: Firstly, 
that there is no proof on the record that the plaintiffs 
had authorized defendants Nos. 2 and 3 to grant a lease 
of the land in dispute for the purpose of planting a grove 
and that the mere fact that the said defendants managed 
the property on the plaintiffs’ behalf would not be a 
sufficient ground in law to give them an authority to 
grant a lease of the land for the purpose of planting a 
grove thereon. Secondly, that the finding of the learned 
Subordinate Judge on the question of estoppel was er
roneous.

As to the first point I am of opinion that the conten
tion urged on behalf of the appellants is sound and must 
be given effect to. I do not find any evidence on the 
record showing that the plaintiffs had espressly author
ized defendants Nos. 2 and 8 to give a lease of the land 
in suit on their behalf for the purpose of planting a grove 
thereon. The courts below, it appears to me, have
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inferred this authority from the fact that defendants 
Nos. 2 and 3 used - to manage the property on the 
plaintiffs’ behalf and also from the fact that the plaintiffs 
did not object to the planting of the trees at the time 
when the alleged lease of the land in dispute was given 
to defendant No. 1. I do not agree with this -view of 
the court below. In my opinion the mere fact that a 
person manages the property belonging to another does 
not clothe him with authority to grant leases of land 
for the purpose of planting groves. The ordinary inci
dence of management would include the power to realize 
rent and power to give ordinary leases of land to tenants 
for the purpose of cultivation. I am unable to agree 
with the view taken by the courts below that the power 
of ma>nagenient also includes the power to grant perpetual 
leases for the purpose of planting groves. It has been 
held in several cases tliat a lamhardar has no power to 
grant a perpetual lease on behalf of his co-sharer, and 
I am, therefore, inclined to think that land cannot simi
larly be let by a manager for the purpose of planting a 
grove thereon without the express permission of the prin
cipal, Plaintiff No. 1 further gave his own evidence to 
i]he effect that when defendant No. 1 proceeded to plant 
trees on the land in dispute he at once objected. His 
story has not, however, been believed by the courts 
below. Apart-from that fact it appears to me that even 
if we assume that plaintiffs did not object to defendant 
No. I ’ s planting trees on the land in suit a,t the time of 
the grant of the lease, that would not be any evidence of 
the fact that they had authorized defendants Nos. 2 and 
3 to give such a lease on their behalf. There being no 
presumption that the authority to manage would also 
imply the authority to give lands for the purpose of plant
ing groves, it was the bounden duty of defendant No. 1 
to give clear proof of such authority. There being no 
■such proof I am unable to infer such authority from the



facts proYed in the case. I, therefore, hold that defend- 1̂ 27
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ants Nos. 2 and 3 had no authority to give defendant Bam Dat 
No. 1 the lease of the land in dispute for the purpose of GhhoW . 
planting a grove thereon.

As to the second point, I  am of opinion that the plea j
•of estoppel cannot be maintained. The law on the sub
ject is laid down very clearly by their Lordships of the 
Privy Council in Beni Ram v. Kundcm Lai (1) and 
Mohori Bihee v. Dharmodas Ghose (2). The principle 
■enunciated by their Lordships in those cases is that unless 
■a person is found guilty of either an overt act or of an act 
•of omission which is likely to induce the other side to be
lieve that he is entitled to commit the particular act com
plained of, there can be no question of estoppel. In one 
•of the cases recently decided by a'learned Judge of this 
Court in Mustafa Husain v. Saidul Nisa (3), it was held ■ 
that a plea of estoppel in such cases can only be main
tained if the conduct of the person against whom the 
estoppel is alleged, is found to be fraudulent. I  am un
able to find such elements proved in the case. I, there
fore, over-rule the plea of estoppel.

It now remains to be seen whether on the above 
findings the plaintiffs are entitled to a decree for posses- 
;sion. At the last hearing of the case after I had heard 
arguments on both sides I intimated to the parties that 
I had come to the conclusion that the fair arrangement 
which should be arrived at in this case would be to allow 
'defendant No. 1, Chhotak to remain in possession of the 
land in dispute on which he has already planted a grove 
•and to ask him to pay to plaintiffs Nos. 1 and 2 their 
share of rent of the land and to allow the burden of the 
transfer made by defendants Nos. 2 and 3 to fall upon 
their share at the time of partition. The plaintiffs not 
having come to court at once and the land being a joint 
•one I  intimated to the parties my opinion that they must 
seek their remedy at the time of partition. To this

(1) (1906) I .L .R ., 21 All., 496. (3) (1903) L L .R .,; 30 Calc., 539.
(3) (1926) 3 O .W .N ., 282, Supplemeni^::^^;r: :
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arrangement the parties agreed. In view of sucli agree
ment I thought it proper that I should myself determine 
the amount of rent which defendant No. 1 should pay to 
the plaintiffs for the use of the land in dispute. With 
this object I ordered the patwari of the village to be 
summoned before the court. The evidence of the patwari 
was recorded and after he had been examined the learned 
Pleader for the plaintiffs and the learned Counsel for 
defendant No. 1 agreed that the fair and equitable rent 
for the land in suit would be at the rate of Rs. 3 per
jjakka bigha. The land in dispute consists of four plots,
namely, No. 701/1 (11 biswas), No. 701/2 (10 biswas) 
and No. 702/1 (3 biswas), all measuring 24- biswas; and 
No. 708/2 (10 biswas). The share of plaintiff No. 1 
in the first three plots is one-third and the sliare of
plaintiff No. 2 in them is one-sixth; and the share of
plaintiff No. 2 in the fourtli plot is 5/18ths there being 
no share of plaintiff No. 1 in the said plot. Calculating 
the rent at the aforesaid rate the share of plaintiff No. 1 
comes to Rs. 1-3-0, odd but for facility of accoiuit T fix 
the rent at Rs. 1-4-0. The share of plaintiff No. 2 comes 
to about Re. 1, but for facility of account I fix it exactly 
at Re. 1. Defendant No. 1 will, therefore, pay Rs. S-l-O 
on account of rent of the land in dispute in this way tliat 
he will pay Rs. l -4  to plaintiff No. 1 and Re. 1 to plaintiff 
No. 2. Defendant No. 1 will be allowed to remain in 
possession of the plots entered in tlie lease wliich inclndc 
the plots in suit as long as he continues to pay tlie said 
rent. If at any time he fails to pay tlie rent to plaintiffs 
Nos. 1 and 2 lie will be liable to ejectment from tlie land 
in suit to the extent of their shares. The plaintiff’s 
Nos. 1 and 2 will also be entitled to get a decree for 
Es. 5 as damages.

I, therefore, allow the ..appeal to tlie extent indi
cated above. As to costa my order is that owing to the 
circumstances in the case the parties shoukl bear their
own costs througliout.

Appeal parthj allowed.


