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1927 absolute estate, and that upon her death intestate the pro- |
JrmEms - perty has devolved upon her heirs.
AGMOHAN

Swvex Stuart, C.J., and Raza, J. .—The finding of the
quﬂggﬁf Full Bench is that Musammat Param Kuar succeeded to
EKuse.  an absolute estate and that upon her death intestate the
Noigrz”"(be property devolved upon her heirs. The learned Counsel
for the appellant has withdrawn the objection to the effect

that the learned Subordinate Judge ought to bave held

the custom of exclusion of daughters from inheritance

in their father’s family with respect to all kinds of pro-

perties including stridhan to have been established. He

does not argue the third ground of appeal. In conse-

quence, this appeal is dismissed with costs.

Appeal dismissed.

PRIVY COUNCIL.

1;20 RAGHURAJ CHANDRA Al\;D oTaERs (PLAINTIFF-APPEL-

February, 2. LaNTS) v. SUBHADRA KUNWAR anxp orHERS) DE-
FENDANTS-RESPONDENTS). *

[On appeal from the Chief Court of Oudh.]

Talugdari estate—Intestate successicn—Construction of statu-
tory rules—Personal law—Succession to Hindu adopted
son—*‘Brother’—Natural brother—Oudh Estates Act

(I of 1869, amended by U. P. Act I11 of 1910) section 22,
clause (5).

In determining the succession fo an Oudh taluga in lists
1, 3 and 5, on the death intestate of a Hindu holder, the
ceremonially adopted son of the preceding holder, his natural
brother is not a ‘‘brother’’ within the meaning of section 22,
clause 5 of Act T of 1869 as amended by section 14 of U. P.
Act IIT of 1910, since according to Hindu law the adoption
operated as & re-birth for all purposes material to the question.

In interpreting the relationships mentioned in sectlon 22,
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which lays down a rule of intestate succession to Oudh talug-
dari estates, the personal law of the parties is to be taken into
account, save where a contrary intention appears. The word
“‘son’’ in clauses (1), (2) and (8) does not include the adopted
son of a Hindu since as a contrary intention appears from
clauses (4) and (7), which expressly assign a position to
adopted sons, without distinction between Hindu and Muham-
madan adoptions. With regard to the word “‘brother” in
clause (8) there is no similar indication.

[ Nagindas Bhagwandas v. Bachoo Hurkissondas (1) and
Dattatraya Sakharam v. Govind Sambhaji (2), applied.]

Decree of the Chief Court of Oudh (3), affirmed.

Aprrrar (No. 48 of 1927) from a decree of the Chief
Court of Oudh (March 22, 1926) affirming a decree of
that Court in its original jurisdiction.

The appellants instituted a suit claiming to succeed
to an Oudh taluqdari estate, in lists 1, 3 and 5 under Act I
of 1869, upon the death of the talugdar in 1923 intestate
and without sons. The deceased talugdar was survived
by a widow, the first defendant-respondent, who was in
possession. The parties were Hindus governed by the
Mitakshara. The deceased talugdar had been adopted,
according to Hindu law, by the preceding talugdar, and
had succeeded to the taluga as an adopted son. The
appellants’ suit was based upon the contention that a
natural brother of an adopted Hindu is a ‘“‘brother’
within the meaning of clause 5 of the Oudh Estates
Act, 1869, section 22 ag enacted by section 14 of U. P.
Act TIT of 1910, and was consequently entitled to the
estate in preference to the widow.

The facts appear from the judgment of the Judicial
Committee. '

The trial Judge (AsaworTH, J.) rejected the above
contention, and dismissed the suit. An appeal was
dismissed by STuart, C.J. and Wazr Hasaw, J. The

appeal is reported at LT.R. 1 Luck., 233.

{1) (3915) LT.R., 40 Bom., 270, (2) (1916) LL.R., 40. Bom., - 429,
287; L.R., 43 L.A., 56, 68. 435. :
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1927, November 17, 18, 21. Swr George Lowndes,
K. €., and Dube for the appellants.

The presertt question arose in  Sheo Singh
v. Raghubans Kunwar (1), but wasg not decided.
The word “‘brother’” in clause (5) should De
given 1its natural meaning. The section was de-
signed to apply to Hindus, Muohammadans, Sikhs and
Christiang, and should be so construed : Pertab Narain
Single v. Subhao Kooer (2). A meaning should be given to
“brother” which is applicable in cach case. The inten-
tion was that, for purposes-of succession, the personal
law should be displaced by the provisions of the Act.
The section enacted in 1910 contains striking divergencies
from Hindu Jaw. Ior instance, under the amended pro-
visions, the adopted son of a Hindu does not take as a
“son’” but as an “‘adopted son’’. In any case the word
“brother’” connotes a blood relationship. In IHindu
law, though an adoption excludes from inheritance in
the natural family, 1t does not obliterate the tie of blood :
Dattaka Mimansa, section 6, paragraph 10; Mayne’s
Hindu Law, Tth edition, paragraph 164. Reference was
made also to Abul Kasim Khan v. Hari Singh (3).

De Gruyther, K. C., Hyam and Motilal Nehru, for
the first respondent.

In construing the section, account must be taken of
personal law save where it is excluded, expressly or by
implication.  Many of the relationships which are men-
tioned in the section, depend necessarily upon the per-
sonal law of the parties. In the case of “‘brothers’
there 13 nothing to exclude the Hindu law of adoption.
That law is recognized in clause 29. If a natural bro-
ther of & Hindu is a “‘brother’” within clause 5, he
would take in preference to a son adopted by the widow,

since the latter comes in only by clause 7. That_cannot

(1) 1905 LI.R., 27 All, 834; (2) (1877) LL.R., 8 Cale.. 6206, 631:
TR, 32 TA,, 248, L.R., 4 1A, 228, 234.
(3) (1870} Oudh Select Rulings (1859-1898) No. 171.
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have been the intention of the Act. Under Hinda law,
adoption does not create merely a disability {rom in-
heriting in the natural family, it effects a complete trans-
ference into the family of adoption, subject to the tie of
blood heing left so far as it prevents marriage : Negindas
Bhugwandas v. Burchoo Hurkissondas (1), Dattatraya
Sakharan v. Govind Sambhaji (2), Pratabsingh Shiv-
singh v. Agarsingy Rajasangji (3), Mayne's Hindu Law,
9th edition, paragraph 172. There is nothing in the Act
which excludes ceremonial adoption among Hindus;
though it affects the mode of proof of an adoption for
the purposes of the Act.

Sir George Lowndes, I{. C. in reply. Much of para-
graph 172 of the 9th edition of Mayne, inclnding the pass-
age beginning ‘‘Indeed, the fiction goes the length. . . 7,
has been added since the last edition by ¥ayne, and is
not authoritative.

February 2. The judgment of their Lordships was
delivered by Viscount Svaser :—This appeal relates to
the rules of succession laid down for certain Talugdari
estates in Oudh under Act T of 1869 (the Oudh Estates
Act) and the amending Act IIT of 1910 of the United
Provinces. The Chief Court of Oudh, affirming the deci-
sion of ASHWORTH, J., sitting on the original side of the
same Court, decided in favour of the respondents as
against the appellants’ claims to a disputed suceession fo
the Taluqa Sissendi.

Raja Chandra Shekhar, Talugdar of Sissendi,

died intestate on the 12th of February, 1923, leaving a
widow, the first of the present respondents, who subse-
quently obtained mutation of names of his properties and
is in possession of them. Raja Kashi Prasad, a Hindu
governed by Mitakshara law, had been the talugdar when
the earlier Act was passed, and his name was duly entered
() (1916) TL.R., 40 Bom., 2705 (2) (1916) T.L.R., 40 Bom., 429, 435,

Ti.R., 43 LA., 50. .’ (@) (1918) T.L.R., 48 Bom., 778
: L.R., 46 LA, 97 o
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in respect of Sissendi in the lists 1, 8 and 5, which were
drawn up pursuant to section 8 of the Oudh Hstates Act,
18649, :

In 1866 Raja Kashi Prasad, being childless, adopted
Ram Krishna, the second son of his first cousin, Madho
Prasad, then wnder five years old, and gave him the
name of Chandra Shekhar.  In 1878 he exccuted a regis-
tered non-testamentary document, in which he gave
directions for the up-bringing of the boy, and parbicular-
ly laid stress on his complete separation from Madho
Prasad and his descendants. He died on the 28th of
August, 1873, and Raja Chandra Shekhar succeeded
Him,

in the present svib the plaintiffs were members of
the family of Madho Prasad, namely Krishna Narain,
grandson of Ram Chandra, the eldest son of Madho
Prasad, and two brothers of Ram Chandra, namely,
the third and fourth sons of Madho Prasad. As primo-
geniture was the family rule of descent the appellant to
whom the taluga would pass, if this appeal were to suc-
ceed, i3 Krishna Narain.

The appellants’ contention is that on the death of
Raja Chandra Shekhar the estate descended in default of
male lineal descendants, of whom he had none, to the
scnior male lineal descendant of Ram Chandra, who
wag by birth the eldest natural brother of Raja Chandra
Snekhar. This, it is said, is the effect of section 292,
elanse (5) of the Oudh Hstates Act, as amended by set-
tion 14 of Act 11T of 1910.

The new section 22, which that Act introduced into
the Act of 1669 in lieu of the section 22 originally enact-
ed, is a list of persons, described in terms of their rela-
tionship, immediate or remote, to some predecessor, and
set out in the order in which they will take the inherit-
ance on the failure or in default of the persons previously
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described. It is not, like the original section 22, con-

fined to a list of deseribed persons in the order of sue-
cession, hut has provisos and explanations interpolated
into it. The substance of hoth, however, is the same.
For powers or obligations conferred by the Act over and
above the general law applicable, one must look elsewhere.

In this sequence, the first three clauses describe
following order; (1) the eldest son of the original talugdar
surviving his father; (2) his lineal descendant, in case he
has predeceased his father; and (3), if he has died in his
father’s lifetime leaving no male lineal descendants, the
younger sons of the original taluqdar according to their
respective seniorities. Tailing all such persons, clause 4
brings in such person as the original talugdar shall have
adopted and his lineal male descendants.

It is to be remarked here that, unlike clanse 5 in
the original Act, which the present clanse 4 replaced,

song’’ and their lineal descendants, who take in the
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clause 4 says nothing about the mode or circumstances .

of the adoption, but is generally applicable to any form
of adoption. In the former Act, clause 5 simply intro-
duced into the order of succession the Muhammadan
adopticns, which by the subsequent section 29 were
brought into existence in a statutory, documentary form,
without religious or other ceremonies. Clause 4 in the
new Act brings into their place in the order of succession
adoptions, both Muhammadan and Hindu, for the old
section 29 is amended and enlarged and all adoptions are
now required to be completed by written documents sub-
sequently registered. =~ Thus the reference to persons
adopted in the amended clause 4 is general and covers all
adopted persons, the definition of the form, which makes
them adopted persons, being now relegated to the altered

section 29, except that, in the case of adoption by a

W 1&0w, a proviso is anomalously attached to clause 7
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of section 22, prescribing the conditions to be observed by
her, which would more regularly have formed a further
addition to the altered clause 29.

The result, however, of the alterations made by the
Act of 1910 is that adopted song, whether in Hindu
families or otherwise, being now separately mmtroduced
into the succession, ‘‘sons’’ in clauses 1, 2 and 3, do not
include adopted sons, although a change in the general
Hindu law of succession results from the change n the
Act.  Under the Act of 1869, Hindu adopted sons came
in either as sons under the fiyst three clauses or under
clause 11, the latter being barely credible. Under that
of 1910, all sons adopted by men come under clause 4,
and by widows under clause 7. The resultant alter-
ations in general Hindu law are deliberate and are consi-
derable.

The appellants have thus made good the first step in
their argument, namely, that “‘son’” used simpliciter,
means in this legislation sons by natural generation, and
means nothing more. Their second step is that ““bro-
thers’ likewise in clause 5 means, or it is better to say
includes, blood brothers. The Act, they say, is express-
ed in English; is its own dictionary; and, where its
prescriptions are verbally clear, is not to be explained or
be clouded by any implication from personal law. Is
this construction made out?

There is here nothing corresponding to the sub-
sections, dealing with “‘sons’ to show that the word
“brothers’” must Lave a limited meaning in clause 5, as
1f brothers through adoption were, as adopted sons are,
specifically dealt with, and the question in the present
case is whether it can or cannot- be predicated of, say,
Ram Chandra, that he wag a ‘‘brother’’ of Chandra
Shekhar within the meaning of clause 5. Prima facie
he was, for the unqualified word ‘‘brother’’ would seem
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to include, at any rate, a brother by blood, though the
context may introduce some exception or limitation upon
it. With “‘son’” the question was whether the word in-
cluded a son by adoption. With ‘‘brother,”” the ques-
tion is whether the word may not be, in certain cases,
determined not by the birth relationship, but by the
adoptive relationship of the taluqdar, the succession fo
whom is in question.

The Act, it is true, with its amending Act, applies
to talugdars of different races and religions, Hindus,
Muhammadans, Sikhs and Christians. Tt governs the
succession not to property generally, but specifically to
taluqdari. estates. It lays down in section 22 an order
of succession, which is in form the same for all, but it
uses words for the principal relationship, which have
a different sense according as they are used of one com-
munity or another. Words of relationship in connection
with a law of inheritance differ in their signification and
content, according as their context is an inheritance in
one community or an inheritance in another. Legiti-
macy, adoption, and lawful wedlock, all of which involve
legal conceptions, are terms which will vary in meaning
according to the law of the community, with which in
the given case the Act is concerned, and although to
some extent the Act lays down express prescriptions on
these subjects, this is not always so. Thus, “word ex-
pressing relationship denote only legitimate relatives,”’
irrespective of natural relationship in blood. Adoption
of a son is a right conferred by the legislation of Muham-
madans, in a form involving a statutory procedure, to
which are added the requirements, if any, imposed by the

personal law of the adopter. Wife and widow, terms

which are not defined or explained, involve of course,

the relevant laws of matrimony, under which they were
duly espoused, and in section 22 the words ‘‘brother”

and ‘‘male agnate’” apply only to najib-ul-tarfain, and
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the word ““widow’ only to a woman belonging to the
ahl-i-biradari of her deceased husband.  All these are
matters of the personal law of the individual, to whom
the succession is to be established, and the Act itself in
some cases recognised the necessity for taking account
of such personal law, as, for example, section 13, sub-
section (1) of the Act of 1869 (displaced, however, by
the amending Act of 1910), where part of the limitations
on a taluqdar’s power of beguest is to be found in the
ordinary law to which persons of the testator’s tribe and
religion are subject; section 22, clause 11, as amended
in 1910, where the succession is given to “‘such person
as would have been entitled to succeed to the estate under
the ordinary law to which persons of the religion and
tribe of such taluqdar are subject, and section 31, by
which a talugdar is allowed to make a formal declaration
“that he is desirous that his estate should m future be
held subject to the ordinary law of suceession, to which
members of his tribe or religion are subject.”” These
express references to the personal law of the taluqdar
concerned cannot be read as exclusive of the implication
of a reference to personal law where, as in the case of
differing relationships described by the same word, the
actual content of the word may vary according as the
talugdar belongs to one tribe, community or religion or
another, and they serve to show that these Acts are not
designed to force one arbitrary and unnatural line of suec-
cession on all taluqdars regardless of their family law,
but are meant to be adapted to the circumstances of
different clagses of talugdars, except where an express
deviation is made from the rules ordinarily appliable.

It is also worthy of mention that under the amended
section 22, clause 11, the cases of descent to a single
person among persons (i) some of whom are connected by
blood relationship and some by marriage, (i) some of
whom are related by the whole blood and some by the
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half blood, and (iii) some are related through males and
some through females, are systematically provided for,
but no mentsion 1s made of the case where the single
person is one of several, who stand in the relation of
brotlicrs to the talugdar, some by birth and some by
adoption. Furthermore, under the head of maintenance
of relations, section 26 provides for allowances to brothers
and minor sons of the deceased without any words to
sugeext that the estate 15 liable to persons ountside the
limits of the family in which the talug is held, while by
section 20 the power of bequest to religions or charitable
nses is restricted in words, which protect a brother and
a nephew, who is the naturally born son of a brother, of
the talugdar, but, excluding as they do an adopted son of
a brother, show an intention pro tanto to provide for
family claims in preference to claims, which only arise in
congequence of an adoption.

The last question is : What in truth is the rule of
Hindu law-—the personal law of Raja Chandra Shekhar—
in its bearing on Krishna Narain’s claim to inherit on
his death as the senior direct descendant of Raja Chandra
Shekhar’s eldest-born Dbrother? It is contended that
Hindu lasw, properly understood, containg nothing which
miilitates against the right of a born brother to be the
brother, whose statutory right of succession is provided
for by section 22, clause (5) of 1910. The matter, it is
said, does not depend on the rights of succession, as a
meiber of a new family by adoption, which Raja Chandra
Shekhar might have had to properties belonging to other

members of the house of Sissendi, but on the survival

of the blood relationship for the legal purposes of Hindu
law hetween Raja Chandra Shekhar and his brothers
born.  Unless it can be said that in law the effect of the
adoption of Raja Chandra Shekhar was to make Ram
Chandra no longer his brother, then by the explicit words
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of the enactment, Ram Chandra’s lineal descendant and
no other was next in succession o him.

Tt is quite true that for certain purposes the hlood
relationghip of an adopted Hindu remains real and bind-
ing after the adoption. For example, his born sister
is within the prohibited degrees of affinity. It is true
also that authoritative texts of the writings, in which
the Mitakshare law was originally expressed, dwell on
the matter of inheritance and succession in connection
with adoption in a way that leaves some of the conse-
quences of adoption unexpressed, They define the rights
of the person adopted as a member of his adoptive family,
but they do not in terms complete the maftter by pre-
scribing his entire expulsion from his original family
and the severance of his born brothers from him and
from the name of brother for all purposes connected with
succession to property. Hindu law, however, has not
stood still.  Those texts have been elucidated and applied
since 1869 in a great number of decisions which have
aunthoritatively seftled the law, and in construing the
Acts the personal law applicable, when once it is held
that the Acts imply the application of personal law, is
the personal law as it exists at the time when the ques-
tion in the suit has to be decided.

It is not true to say that by Hindu law an adoptee
only loses his consanguinity for purposes of succession.
Adoption has been spoken of as “‘new birth” in many
cases, a term sanctioned by the theory of Hindu law.
Nor is the expression a mere figure of speech.  The
theory itself involves the principle “‘of a complete sever-
ance of the child adopted from the family in which he
is born . . . and complete substitution into the
adoptive family, as if he were born in it"’ (Negindas
Bhugwandhas v. Bachoo Hurkissondas (1). “The
fundamental idea is that the boy given in adoption gives

(1) (1916) TL.R., 40 Bom., 270, 267; L.R., 43 T.A., 56, 68.
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up the natural family and everything connected with the
tamily” [ Dattatraya Sakharan v. Govind Sambheji (1)7].
As has been more than once observed, the expressions
“civilly dead or as if he had never been born in the
family’” are not for all purposes correct or logically
applicable, but they are complementary to the term ‘‘new
birth.” It is not merely the ceremonies for the natural
father, who has given, or for the adoptive father, who
has taken, a son in adoption that are involved, but those

for the ritual number of ancestors in each case. ‘‘Let-

no man give or accept ar only son, since he must remain
to raise up a progeny for the obsequies of ancestors. He
who means to adopt a son, . . . may receive as his
son by adoption, even one remotely related. . . The
class ought to be known, for through one son the adoptor
rescues many ancestors’” (Vasishtha, cited in Mayne’s
“Hindu Liaw,”” paragraph 107). Consideration of the
intimate connection, which primitive Hindu laws estab-
lished between the funeral offerings and ceremonies on
behalt of the dead and the right of succession to his pro-
perty; wil& show that ceremonially the adopted son only
becomes newborn m the family of his adoptive father,
so as to he qualified to provide efficaciously the offerings
of which the dead have need, by first dying in the family
of his birth, out of which he is given by his natural to
his adoptive parent, and in which his offerings will be no
longer efficacious or desired. If such a person’s natural
brother were to be made the heir to the talug, how could
he, still a member of the family of his birth and bound
to make the necessary offerings for his own ancestors,
be qualified to do the same thing for his brother and his
adoptive father and that father’s immediate predecessors?
Tf he cannot, how is the legal theory squared with the

termiriation of the ceremonies in the family into which
the son was adopted? Their Liordships think that these ‘

considerations are conclusive.
(1) (1916) T.ILR.; 40 Bom., 499, 435.
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They would add that the argument demands a
construction, which it is wholly unreasonable to put nwpon
the word ‘‘brother,”” having regard to the scheme and sub-
ject matter of the legislation itself. The object was to
provide a fixed canon of succession, applicable indefinitely
in future, and applicable also to familes of different races,
tribes and religions. The Act of 1869 was the result of
discussions and negotiations, which took place at Cal-
cutta in 1868, the parties to which in general terms are
known [ Pertab Narain Singh v. Subhao Kooer (1)]. For
what reasons this particular sequence of successions was
adopted their Lordships do not affect to know, but this
at least is clear, that 1t was done on some definite view
of sound and consistent.policy. Hindu law, it is true,
15 in not a few instances deliberately departed from, but
there could be no rational object in devising a mongrel
rule of succession and construing it exclusively in the
sense of the English terms used in expressing it. The
section must be read, so far as its language permits, so
as to be rational and orderly, not so as to be arbitrary
and capricious.  The appellants’ interpretation would
make the provision cut across the 1‘ecognized%rincip]e_s
of Hindu law on the subject without approximating to
the law of any other community; would exclude some
persons by mere chance without in any way securing
proprietors more competent or loyal than those, whom
the regular law of succession would bring in, and would
produce confusion instead of order and discontent instead
of satisfaction.

Their Lordships will accordingly humbly advise
His Majesty that this appeal ought to be dismissed with
costs.

Solicitors for appellants, T. W. Wilson & Ca.

Solicitors for first respondent : Barrow, Rogers and

Newill.
(1) (1877) LL.R., 8 Cale,, 636, 636; L.R., 4 T.A., 228, 235.



