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"RAMGOPAL axp awormes (Prarwrrrrs) ». SHAMSKHATON axp
oraers (DEFENDANTS).

[On appeal from the Court of the Judicial Commissioner, Central
Provinces. ]

Second appenl—Qivil Procedure Codo (At XTVI of 1882), 5. 58 1 and 585
Findings of fuct distinguished from inferences or conelusions of law-—
Inference of law whiek the facts found were insufficient to Justify.

Tt is well settled that a Court of second appeal, for the purpose of
considering the weight of the evidence, is not competent, according to
sections 584 and 685 of the Civil Procedure Code, to entertain a question as
to the soundness of & finding of fact by the Court below. The first Court’s
decision as to the effect of the evidence must stand final as to the facts,
But the soundness of conclusions may involve matter of law and may be
questioned by a Court of second appeal.

A conclusion was drawn by an appellate Court affirming the judgment
of the first Court, that the defendant had accepted ag a binding obligation
upon him a mortgage executed by his mother, with whom he was a sharer
by inberitance on the property charged. A higher appellate Court, on
a second appeal, decided that these conclusions were not warranted
by the facts found, and veversed that judgment. Held, that the third
Court had not exceeded ils powers under the above sections by reversing
the decision of the Court below.

The expression “ specified law” used in clause () of section 584, first
introdneed into the Codo by the Act of 1877, means * specified  in
the memorandum or grounds of appeal.” .

Durga Chowdhrani v. Jewahir Singh Chowdiri (1) followed,

ArpraL from o decres (30th November 1837) of the Judicial
Commissioner, reversing a decree (25th April 1887) of the Com.-
missioner of the Nerbudda Division, affirming a decres (dth
December 1886) of the Deputiy Commissioner of Hoshangabad.

The suit was brought by the appellants against Daud Rao,
gince deceased, as co-defendant with his mother Mussamat
Shamskhaton, to recover Rs. 9,390, principal and inferest due on &
mortgage, and in default of payment for foreclosure. The property
mortgaged was mauze Bilawada, in the district of Hoshangabad,
which was formerly held os & * muaf,” or mauza free from

. ¥ Pposent : LoEDS Hosnoﬁsn, Momrs, and Hawwew, 81z R, Covem, and
*Lozp SEAND. , ‘
(1) L L. R., 18 Cale, 23; L. B, 17 L, A, 122,
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assegsment to the revenue, by Surji Reo, a Mahomedan, . who
was the hushand of Shamskhaton and father of Daud Reo.
Swiji died in 1864, having in his lifetime executed a prior
usufructuary lease of the muqfi plob to Seth Jiwan Ram, father
of the appellants. In 1865 the muafi was resumed and Bilawada
was assessed to the revenue. The widow and son being the only
heirs or sharers of Bilawada, dakhil kharij was entered in her name,
and she alone on the 4th July 1871 executed the mortgage which
was the subject of the present suit, brought on 28th July 1886.
Her execuftion was found asa fact by the Courts below, and no
question remained as to herliahility. But Daud Rao, who was. at.
the date of the mortgage entitled to seven-eighths of Bilawada, his
mother being entitled to the-remaining one-eighth, defended the suit
on the ground that he had neither executed the morfgage nor
consented to its being executed. It had been made during his
absence while he was at Nagpur, as ho alleged. On his return,
according to his statement, he had at onge sued his mother for
pertition, and had obtained a decree, dated 28th March 1878, for
his share by inheritance of Dilawada. Daud Rao wag now repre-
sented by his widow, Jiya Bai, and by his sons, Mahomed
Roo and Azam Reo, minors under her guardianship.

The question on this appeal was whether the Judicial Commis-
sioner had acted within his appellate powers in. veversing the
decree of the lower Court of appeal, which had affimned tho
decrce of the Court of first instance in favour of the plaintiffs
and against Dand Rao.

The issues and the findings thereon are stated in thoir Lord-
ships’ judgment. The Deputy Commissioner, as the Court of fivst
instance, found as a fact that Daud Rao was fully aware of the
exeoution of the deed of mortgage of 4th July 1871 by his
mother, and that he had admitted his liahility for the debt; as
the Court said, “ the mortgage was known to and acoepted by
Daud. Reo.” This was affirmed by the Commissioner, who also
considered that the mortgage constituted a charge on Bilawada.
On a sccond appeal to the Judicial Commissioner a different
view as to the effect of Daud Rao’s knowledge of the mortgage
was taken. The third Court afirmed the decree of the Court”
below against Shamskhaton and her share in Bilawada, but
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reversed that decree (es fo & sum of Rs. 500 which Daud had
agrégd to pay as having been a debt due by his father) on
Daud Rao’s appeal, and dismissed the rest of the money claim
and the foreclosure suit as againgt him.

Mr. R. V. Doyne, for the appellant, argued that under the 584th
and 686th sections of the Civil Procedure Code, the Judicial
Commissioner had no authority to reverse the decision of the
lower Appellate Court. The third Court had dealt with the appeal
in all vespects as if it had been o first appeal, differing from the
lower Appellate Court’s findings upon the evidence. The Judicial
Commissioner’s reason was that the evidence was not in his opinion
gufficient to justify the conclusion, ‘

Reference was made to Pertap Chunder Ghose v. Mohendranath
Purkait (1), Durga Chowdhrant v. Jewahir Singh Chowdhri (2),
Nivath Singh v, Bhikki Singh (3), Ramraten Sukal v. Nandu (4),
Lackmeswor Singh v. Manowar Hossein (5).

The decision from whick this appeal was preferred was,
supposing it fo have been within the jurisdiction of the Judi-
cial Commissioner, contrary to the evidence. Rven if the
defendant Doud Rao had not been bound by the aeceptance
found to have been made by the two Courts, his subsequent receipt
of all the henefits that resulted from the raising the mortgage
money, and his taking possession of tho greater share of the
property mortgaged, required to have the proper effect given to
such acts on his part, if the appellants were nob restored to the
originai position of Seth Jiwan Ram under the usufructuary lease.

The regpondents did not appear.

On a subsequent day their Lordships’ judgment was delivered
by ‘

Stz R. Oouvow.—This is an appenl from the decision of the Judi-
clal Commigsioner of the Central Provinees in & suit brought by
theappellants against the first respondent and Dand Rao, the father

() I L. B, 17 Cale., 261; L. R, 16 T. A, 233,
@) L L. R, 18 Cale,, 23; L. B, 17 1. A, 122,
(3) L L. R., 7 AlL, 649.

(4) I L. R., 19 Oale.,, 240 ; T. R, 19 T, A,, L.
(65) L L. R, 19 Cale, 2685 L. R, 19 I. A., 48.
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1803 of the other respondents, in the Court of the Deputy Commis.
Rimaopss BIODET, Hoshangabad. The plaint Et&ted. that the fl_efen{,lant
2. Shamskhaton, the mother of Daud Rao and widow of Surji Rao, on
SH"%&N".E‘*‘ the 4th July 1871 executed a mortgage for Rs. 4,000 of mouzah
Pilawads in favour of the plaintiffs and their deceased father,

The 4th paragraph was as follows: —%On 29th March 1875 the
defendant No. 2 (Daud Rao), having filed a regular suit, obtained

a decres for 14 annas share in the said village, Ile is in posses-

gion (of the snid village) and lives jointly. But he is bound to

repay the sum for which the deed has been executed. Defendant

No. 2 has ratified the deed. Hence he is made a party to the

suit.” The plaint then stated that the money due from the defend-

ants was Rs. 4,000 on account of principal and Rs, 5,390 on
account of interest, and prayed that the defendants should be
ordered to pay Rs. 9,390, with interest from the institution of

the suit, and in default of payment that the mortgage should he
foreclosed and the plaintiff be put in possession of the village.

The defence of Daud Rao was that at the time of the execution of

the mortgage he was absent from home in the service of the Raja

of Nagpur, and knew nothing of the fransaction; that when he
returned from Nagpur and heard that a deed had been obtained

by the plaintiffs from his mother by fraud, he at once sued his
mother, and had his share of 14 anuas in the village separated;

and that there was no consent on his part to the deed. The
defence of Shamskhaton was that the deed was obtained by fraud.

The issues framed were—“1. Was the deed for Rs. 4,000
frandulently executed? 2. Did defendant No. 2 ratifythe deed
of mortgage executed by defendant No. 1P 8. Is defendant
No. 2 liable for the debt ineurred by defendant No. 19”? XHvidence
was given on both sides. The Deputy Commissioner, in his judg-
ment delivered on the 4th December 1886, found the first issue for
the plaintiffis.’ On the second issue, after stating the ovidence
spplicable to it, he said—“From the above evidence I hold that
defendant No. 2 was fully aware of the execution of the deed of
mortgage by his mother, Mussamat Shamskhaton, and admitted his
liability for the debt, and thus ratified the deed of mortgager T
therefore find the second issue in favour of plaintiffs,” The ground
of his holding thet the defendant No. 2 had admitted his liability
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"for the debt on the mortgage is the construction which he put upon
o padspge in a judgment of the Deputy Commissioner, dated the
7th July 1875, in a suit between the plaintiffs and defendants
upon a bond exeouted by both defendsnts, in which the Deputy
Commissioner says that in a bond for Rs. 42, which had been
produced in Court, reference is made to two other documents, which
refevence is equivalent to an edmission of lability., The bond
thus veferred to, which was executed by Daud Rao in favour of
Jiwan Ram, and is dated the 9th August 1872, contains the
following passage :— Besides this there are two separate deeds
of previous dates; one is the mortgage deed of village, and the
other is & bond. The money due under them is also duly repay-
able.” Here it is fo be observed that whether this is an admission
‘by Daud Rao of liability under the mortgage depends upon the
construction of these words, especially the word ¢ repayable.”
They may and would ordinarily mean repayable by the party
liahle to pay.

There was no finding on the fhird issue, and a decree was made
against both defendants directing them to pay Rs. 9,390 with costs
of suit within six months from its date, failing which they were
to be absolutely debarred from redeeming the mortgage. From
this decree the defendants appealed o the Commissioner of the
Nerbudda Division. His judgment was deliversd on the 25th
April 1887, He affirmed the fiuding of the Deputy Commis-
gioner on the first issue. Ag to the second, he said that the
evidence upon which the first Court held the ratification to be
proved wag—

1. The admission of defendant No. 2 that he became aware
in August 1872 of the existence of the mortgage deed.

R. A letter marked (I) writfen by him, asking the plaintiffs
not to sue on the deed.

3. A copy of the judgment of the Deputy Commissioner,
- dated the 7th July 1885.

4. A copy of the bond marked (I.) for Rs. 42.

8. The fact of the defendant No. 2 at first allowing his mother

to retain the whole of the family property, and then
receiving seven-eighths of it from her.
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1892 He rcjected the letter marked (I) as not proved to be genuine,
and said the judgment of the Deputy Commissioner proved two
Sianermy. Rings—“ (1) That in July 1875 defendant 2 was made liable’
rox, on o bond executed by defendant 1 alome. (2) That the original
of bond (1) was then produced,” and that the statement in it
showed that the mortgage deed was *“known to and accepted by
defendant No. 2.7 A finding that the bond showed that the
mortgage deed was accepted by the defendant as o binding ohli
gntion upon him would be an infercnce of law, an inference which,
in their Lordships’ opinion, is not a just one from the facts wlich
the Commissioner held to be proved. The knowledge of the
mortgage, and saying that the money due upon it was repayable,
do not amount to an agreement by him to be bound by it. As the
mortgage did not purport to be made in any way on behalf of
Daud Rao, it was not & case for ratification. A now agresment
or obligation was necessary to bind him. The judgment of the
Commissioner then proceeds to say— “ Lastly, there is the conduct
of defendant 2 in allowing defendant 1, notwithstending that she
was entitled to only one-eighth of the property, to take possession
of the whole of the property, with the exception of Re. 1,400;
all the rest of the Rs. 4,000 entered in the mortgage debt was
on account of the Former propriebor’s debt and the Government
revenue of the mortgaged village. The mortgage deed; thersfore,’
constituted a charge on the village, which defendant 2, as the
owner, was liable to pany.” Ilere the fact found is the conduot
of Daud Rao. That theve was o charge on the village whioch he ns
owner was liable to pay is an inference of law, and it ig one which
the fact found is not sufficient to justify. Mr, Doyne, in support
of this part of the judgment, referred to the previous mortgage by
Burji Reo, which is marked () in the record, But at the head of
it are the words “ Rejectod—Not proved,” with tho initials of the
Deputy Commissioner, and therefore he could mot be allowed to
use it. The Commissioner confirmed the decrec of the first Court,
with costs of the appeal. ‘

Daud Rao then appealed to the Judicial Commissioner of the
Oentrnl Provinces, and the first question for consideratitn is
whether the Judicial Commissioner had power to ontertain the
appeal. Seotion 584 of thelast Civil Procedure Code (Act XIV ..

—
Rinmaopan
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of 1882), which is applicable to the Court of the Judicial Com-
missioﬁ@r, says that “unless when otherwise provided .
from all decrees passed in appeal by any Court subordinate to a

High Court, an appeal shall lie to the High Cowt on any of the.

following grounds (namely)—(a) the decision being contrary to

some specified law or usnge baving the force of law; (b) the.
decision having failed to defermine some material issue of law or

usage having the force of law; (¢) & substantial ervor or defect in
tho procedure as preseribed by this Code or any other law, which.
may possibly have produced error or defect in the decision of the
case upon the merits.” Section 585 says that “no second appeal
shall lie except on the grounds mentioned in sectiom 584.” The
effect of these sections has been stated in several judgments of
this Committee. It will be sufficient to refer fo the last of them,
Rameatan Sukal v. Nandw (1), where it is said It has now been
eonclusively settled that the third Court, which was in this case
the Court of the Judicial Commissioner, cannot entertain an appeal
upen any question as to the soundness of findings of fact by the
second Couxt; if there is evidence to be considered, the decision of
the second Court, however unsatisfactory it might be if examined,
must stend final.” The present case docs not come within that
rule. The facts found neced not be questioned. It is the soundness
of the conclusions from them that is in question, and thisis a
matter of law.

Their Lordships think it is proper that they should noliee a
construction which has been put mpon section 584, in 4 cage in
the High Odwt at Allahabad, Nivath Singh v. Bhikki Singh (2)
where it iy said by the learned Chief Justice that by “specified
law” in clause (a) is meant ©the statute law,” and by “usage
having the force of law” is meant ¢ the common customary
law of the country or eommunity.” Their Lordships eannot
approve of this construction. TUsage having the foree of “law’™
means & local or family usage as distinguished from the gemeral
law, of which there are many instances, and “law”™ is not to he
limited in its meaning to statute Jaw. This is shown by clause

(1) I L. R., 19 Cale.,, 249; I, R, 19 L A., 1.
@) I L. R, 7 AlL, 649.
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(b), where the words must be intended to mean the same as in (é)_
In the corresponding provision in the first Givil Procedvwe Code
(Act VIIT of 1859) as to special appeals (which they are there
called), the words are “contrary to some law or usage having the
foree of law.”” The meaning of law and usage theve is clear, and
there is no reason for thinking that the words were intended to
have a different meoning in the Act of 1882 or in the Civil Pro-
cedure Code of 1877, where the word “specified ” is first infro-
duced. In the judgment of this Board in Durga Chowdhrani v.
Jewahir Singh Chowdlad (L) it 18 said that “specified” in sub-
section («) menns ¢ specified in the memorandum or grounds of -
appeal ;’” and their Lordships adhere to this opinion.

The Judicipl Commissioner reversed the decree of the Com.
missioner as regards Daud Rao and his share, and made a decrse
against him for seven-eighths of Re. 500 only (a debt of his father
Surji Rao, of which he has agreed to pasy his share), with costs
proportionately in all Courts. The Judicial Commissioner went
fully into the facts of the case, and said that in his opinion the
ovidence was not sufficient to justify the conclusion of the lower
Appellate Court, and that it could not be held on that evidence
that the defendant Daud Rao was bound by the mortgage
executed by hiz mother, The judgment is substantially npon the
question of law. Their Lordships, taking the facts to be as found
by the fizst Appellate Cowt, approve of if, and being of opinion
that it was competent for the Judicial Commissioner to hesr the
appenl, they will humbly advise Her Majesty to affirm his decrce

and to dismiss this appeal.
Appeal dismissed.

Solicitors for the appellants : Messrs, T L. Wilson & Co.

G B,

(1) I. I R, 18 Cule., 23; L. R, 17 L. A, 122.



