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‘’]JAMGOPAL ADTD AKOTHBE (PtAiwrii'Ps) «. SHAMSKHATON asb P. 0.*
omms (Defetoaots). i M a n d

[On appeal from the Court of the Judicial Oommissioner, Central
Provinces.]

Second, appeal— Oiml Prooedure Codo {Act X .Y I  o/1882), .ss. 581 ai’id 585—
F i n d i n g s  o f  f a c t  d i s t i n g u i s h e d  f r o m ,  i n f e r e n c e s  o f  c o n a l u s i o n s  o f  l a w —
J n f e r e n o a  o f  l a w  'm lilcli t h e  f a c t s  f o u n d  w e r e  i n s u f f i c i e n t  t o  j u s t i f y .

Ill is 'n'cll settled that a Court of second appeal, for tie purpose of 
considering tlio weiglit of tlie evidenco, is aot competent, aooording to 
sections 584 aad 685 of tlie Civil Procedure Code, in entertain a question aa 
to the soundness of a finding of fact by tlia Court below. Tlie first Court’s 
decision aa to the effect of the evidence must stand final as to tlie facts.
Bat the soundness of conclnsiona may involve matter of law and may be 
questioned by a Court of second appeal.

A conclusion was drawn by an appellate Court affirming tbe judgment 
of the first Court, that tb.0 defendant kad aoeepted as a binding obligation 
upon him a mortgage executed by his mother, with whom he was a sharer 
by inheritance on the property charged. A higher appellate Court, on 
a second appeal, decided that these conclusions were not warranted 
by the facts found, and reversed that judgment. ILeld, that the third 
Court had not exceeded its powers under the ahoYe sections by reversing 
the decision of the Court below.

The expression “ specified law” used in olauss (a) of section 584, first 
introdneed into the Codo by the Act of 1S77, means “ specified "  in 
the memorandum or grounds of appeal.”

D u r g a  C h o w d h r a n i  y .  J e w a U r  S i n g h  C l m o d l m  (1) followed.

Appeal from a decree (30tli November 18S7) of the Judicial 
Commissionerj reversing a decree (25th April 1887) of the Oom> 
miBsioner of the Nerhudda Division, affirming a decree (4th 
December 1886) of the Deputy Oommissioner of Hoshangabad.

The suit was brought hy the appellants against Daud Eao, 
since deceased, as oo-defendant with his mother Musaamat 
Shamslihaton, to recover B s. 9,890, principal and interest due ob a 
mortgage, and in default of payment for foreolosure. The property 
mortgaged was mauza Bilawada, in the district of Hoshangahad,
■whieli was formeily held as a “  micafi" or mauza free from
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1893 assessmeBt to tlie revemie, by  Surji E ao, a M a.liom edau,, who
was the husband' o f SliamsHiaton and father o f  D and E eo.

V- Surji died in 1864, hfLviug in his lifetime executed a prior
Shamskha- igase of the muafl plot to Seth Jiwan Earn, father

of the appellants. In 1865 the mmfi was resumed and Bilawada 
was assessed to the revenue. The widoW' and son being the only 
heirs or sharers of Bilawad'a, d'akhil kharij was entered in her namOj 
and she alone on the 4th July 1871 executed the mortgage which 
was the subject of the present suit, brought on 28th July 1886. 
Her execution was found as a fact by the Courts below, and no 
question remained as to her liability. But Daud Eao, who was. at, 
the date' of the mortgage entitled to sev:en-eighths of Bilawada, hia 
mother being entitled to the^remaining one-eighth, defended the suit 
on the ground that he had neither executed the mortgage nor 
consented to its being executed. It had been made during his 
absence while, he was at Nagpur, aa ho alleged. On his return, 
according to his statement, ha had at once sued his mother for, 
partitioni and had obtained a decree, dated 28th March 1875, for 
his share by inheritance of Bilawada. Daud Eao was,-now repre­
sented by his widow, Jiya Bai, and by his sons, Mahomed’ 
Eao and Azam Eao, minors under her guardianship;

The question on this appeal was whether the Judicial Commis­
sioner had acted within his appellate powers in, reversing the 
decree of the lower Court of appeal, which had af&vmed the 
decrce of the Court of first instance in favour of the plaintiffs 
and against Daud E,ao.

The issues and the findings thereon are stated in thoir Lord­
ships’ judgment. The Deputy Commissioner, as the Court of first 
instance, found as a fact that Daud Eao was fully aware of the 
execution of the deed of mortgage of 4th Jtxly 1871 by his 
mother, and that he had admitted his liability for the debt; as 
the Coui't said, “  the mortgage was known to and aoceptod by 
Daud, Eao.”  This was affirmed by the Commissioner, who also 
considered that the mortgage constituted a charge on Bilawada. 
On a socond appeal to the Judicial Commissioner a different 
view as to the effect of Daud Eao’s Imowledge of the. mortgage 
was taten. The third Court affirmed the decree of the Coui'f" 
below against Shamskhaton and her share in Bilawada, but
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reversed iliafc decree (as to a sum of Es. 500 wMdi Dand had 1S93 
agrSf̂ d to pay as having been a debt duo by his father) on ii,Auaoi*Ar. 
Daud Eao’s appeal, and dismissed the rest of tlie money claim 
and the forecloaure suit as against him. ‘rojr̂

Mr. i2. K Doyne, for the appellant, argued that under the 584fch 
and 585th sections of the Civil Procedure Code, the Judicial 
Commissioner had no authority to reverse the decision of the 
lower A-ppellata Court. The third Oourt had dealt -with the appeal 
in all respects as if it had heen a first appeal, difflering from the 
lower Appellate Court’s findings upon the evidence. The Judicial 
Commissioner’s reason was that the evidence was not in his opinion 
sufficient to justify the conclusion.

Eeference was made to Perfap Chimder Gliose v, Mohendmnath 
Furliait (1), Durga Choivdhmni v. Jewahir Singh Gliowdhi (2),
Mmth Siwjh y. Bhikki Singh (3), Bamratan 8uhal v. Mandu (4), 
Laahmeswar Singh v. Maiiowar Sossein (5).

The decision from which this appeal was preforred was, 
supposing it to have been within, the jurisdiction of the Judi­
cial Commissioner, contrary to the evidence. Even if the 
defendant Baud Rao had not been bound hy the acceptance 
found to havo been made by the two Oourta, his subseii'aent receipt 
of all the benefits that resulted from'&p raising the mprtgago 
money, and his taking possession of the greater share of the 
property mortgaged, required to have the proper e f  eot given to 
such aots on his part, if the appellants were not restored to the 
original position of Seth Jiwan Earn under the usufractuary lease.

The respondents did not appear.
On a subsequent day their Lordships’ judgment was delivered

J>y
SiK E. OoucH.— This is an appeal from the decision of the Judi- 

cial Commissioner of the Central Provinces in a suit brought by 
the appellants against the first respondent and Daud Eao, the father

(1) I. 1. E„ IT OaIe„ 291; L. R., 16 I. A„ 233.
(2) I, Jj. JR., 38 Dale., 33 ; L. E., 17 I. A; 133.
(3) I .  L . K ., 7 A ll., 649.
(4) I. L. K., 19 Calc., 249 ; L. E., 19 I. A., 1.
(5) I. 1 . K„ 19 Calc,, .253 ; L. E., 19 I. A., 48.
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o£ the other respondents, in the Court oi the Deputy Oommis- 
i ’AMQOPAi. sioner, Hoshangabad. The plaint stated that the defei^Unt

«. Shamsljhaton, the mother of Daud Eao and wido-w of Surji Kao, on
the 4th July 1871 executed a mortgage for Es. 4,000 of mouzah 
BilaAvada in favour of the plaintiffs and their deceased father. 
The 4th paragraph was as follows:—“ On 29th March 1875 the 
defendant No. 2 (Daud Eao), having filed a regular suit, obtained 
a decree for 14 annas share in the said village, He is in posses­
sion (of the said village) and lives jointly. But he is bound to 
repay the sum for which the deed has been executed. Defendant 
No. 2 has ratified the deed. Hence he is made a party to the
suit.”  The plaint then stated that the money due from the defend­
ants was Es. 4,000 on account of principal and Es. 5,390 on 
account of interest, and prayed that the defendants should he 
ordered to pay Es. 9,390, with interest fi’om the institution of 
the suit, and in default of payment that the mortgage should be 
foreclosed and the plaintifE be put in possession of the village. 
The defence of Daud Eao was that at the time o£ the execution of 
the mortgage he was absent from home in the service of the Baja 
of Nagpur, and knew nothing of the transaction; that when he 
returned from Nagpur and heard that a deed had been obtained 
by the plaintiffs from his mother by fraud, he at once sued his 
mother, and had his share of 14 annas in the village separated; 
and that there was no consent on his part to the deed. The 
defence of Shamskhaton was that the deed was obtained by fraud.

The issues framed were—“ 1. Was the deed for Es. 4,000 
fraudulently executed? 2. Did defendant No. 2 ratify.the deed 
of mortgage executed by defendant No, I P S .  Is defendant 
No. 2 liable for the debt incurred by defendant No. 1 ? ”  Evidence 
was given on both sides. The Deputy OommisBioner, in Ms judg­
ment delivered on the 4th December 1886, found the first issue for 
the plaintiffs. On the second issue, after stating the evidence 
appHcablo to it, he said—“  Prom the above evidence I  hold that 
defendant No. 2 was fully aware of the execution of the deed of 
mortgage by hia mother, Mussamat Shamskhaton, and admitted hia 
liability for the debt, and thus ratified the deed of mortgager I  
therefore find the second issue in favour of plaintiSs.”  The ground 
of Ms holding that the defendant No. 2 had admitted his liability



ior the debt on tliB mortgage is the oonstruotion wliiok lie put upon i892
a paS^^ge in a judgment of the Deputy Oommissioner, dated tlie ~
•7tii July 1876, in a suit between the plaintiffs and defendants «• 
upon a bond executed by both defendiints, in which the Deputy 
Commissioner says that in a bond for Es, 42, whioh had been 
produced in Court, reference is made to two other documents, which 
reference is equivalent to an admission of liability. The bond 
thus referred to, 'which was .executed by Daud Ilao in favour of 
Jiwan Eiam, and is dated the 9th August 1872, contains the 
following passage;— Besides this there are two separate deeds 
of previous dates; one is the mortgage deed of village, and the 
other is a bond. The money due under them is also duly repay­
able.”  Here it is to be observed that whether this is an admission 

' by Daud Eao of liability under the mortgage depends upon the 
construction of theso words, especially the word “ repayable.”
They may and .would ordinarily mean repayable by the party 
liable to pay.

There was no finding on the third issue, and a deoree was made 
against both defendants directing them to pay Rs. 9,390 with costs 
of suit within six months from its date, failing which they were 
to be absolutely debarred from redeeming the mortgage. Prom 
this decree the defendants appealed to the Oommissioner of the 
Nerbudda Division. His judgment was delivered on the 25th 
April 1887. He affirmed the finding of the Deputy Commis­
sionin' on the first issue. As to the second, he said that the 
evidence upon which, the first Oourt held the ratification to be 
proved was,—

1. The admission of defendant No. 2 that he became nwar©
in August 1872 of the existence of the mortgage deed.

2. A  letter marked (I) written by him, asking the plaintiffia
not to sue on the deed.

3. A  copy of the judgment of the Deputy Commissioner,
' dated the 7th July 1885.

4. A  copy of the bond marked (L) for Es. 4:2.

5. The fact of the defendant No, 2 at first allowing his mother
to retain the whole of the family property, and then
receiving seven-eighths of it from her.
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1893 He rojeoted the letter martocl (I) as not proved to be genuine, 
and said the Judgment of the Deputy Oommissioner proyifd' two- 

SiuMsiou That in July 1875 defendant 2 was made liable'
ton. on o bond executed by defendant 1 aloiie. (3) Tbat fclie original 

of bond (L) was then produced,”  and that the statement in it 
showed that the mortgage deed was “  known to and accepted by 
defendant No. 2 ,”  A  finding that the bond showed that the 
mortgage deed was accepted by the defendant as a binding obli­
gation upon him would be an inference of law, an inference which, 
in thoir Lordships’ opinion, is not a just one from the facts which 
the Oommissioner held to be proved. The knowledge of the 
mortgage, and saying that the money due upon it was repayable, 
do not amount to an agreement by him to be bound by it. As the 
mortgage did not purport to be made in any way on behalf of 
Daud Eao, it was not a case for ratification. A  now agreement 
or obligation was necessary to 'bind him. The judgment of the 
Commissioner then proceeds to say—“ Lastly, there is the conduct 
of defendant 2  in allowing defendant 1 , notwithstanding that she 
was entitled to only one-eighth of the property, to take possession 
of the whole of the property, with the exception of Es. 1,400; 
all the rest of the Es. 4,000 entered in the' mortgage debt was 
on account of the former proprietor’s debt and the Government 
revenue of the inortgaged village. The mortgage deedj therefore,' 
constituted a charge on the village  ̂ which defendant 2 , as the 
owner, was liable to pay.”  Here the fact found is the conduct 
of Daud Eao. That there was a charge on the vilLige which he as 
owner was liable to pay is an inference of law, and it i§  one which 
the fact found is not sufficient to justify. Mr. Doyne, in support 
of this part of the judgment, referred to the previous mortgage by 
Surji Eao, which is marked (B) in the record. But at tho head of 
it are the words “  Eejectod— Not proved,”  with tho initials of the 
Deputy Oommissioner, and therefore he could not be allowed to 
use it. The Commissioner confirmed the decree of the first Court, 
with costs of the appeal.

Daud Eao then appealed'to the Judicial Oommissioner of tho 
Central Provinces, and the first (question for consideration is 
whether the Judicial Commissioner had power to entertain the 
appeal. Section S84 of tho last Civil Procedure Code (Act X IY  ,
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of 1882), -wHoh is applicable to the Court of tlie Judicial Oom- 1393
mission®’, says that “  luilGsa when otherwise' provided . . . .  
fiim  all decrees passed in appeal by any Oomfc subordinate to a «.
High Ooiii't, an appeal shall liê  to- the High Court on any of the- 
following grounds (namely)— (a) the decision being contrary to 
some- specified law or usage having* the force of law ; (&) the 
decision having failed to determine some material issue of law oi" 
usage having the force of law; (c) a substantial error or defect in 
the procedure as prescribed by this Code or any other law, which 
may possibly have produced error or defect in the decision, of the 
case upon the merits..”  Section 585 says that “  no second appeal 
shall lie except on the grounds mentioned in section 584.’\ The 
efiecfc of these sections has been stated in several judgments of 
this Gommittee. It will be sufficient to refer to the last of them,
Bamratan Suka'i v. Nandu (1), where it is said “  It has now been 
eondusively' settled that the- third Court, which was in this case 
the Court of the Judicial Commissioner, cannot entertain an appeal 
upon any question as to the soundness of findings of fact by the 
second Court; if there is evidence to be considered, the decision of 
the second Court, however unsatisfactory it might be if  examined, 
must stand final.”  The pi'esent caso docs not come within that 
rule. The facts found need not be q^uestioned. It is the soundness 
of the conclusions from them that is in question,, and this, is a 
matter of law.

Their Lordships think it is proper that they should notice a 
construction, which has been put upon section 584, in case in 
the High CSurt at Allahabad, Nidath Singh v. BMkM Bingh (2),
■where it is said by the learned Chief Justice that by “  specified 
law”  in claixse (a) is meant “ the statute law,”  and b y ' ‘ usage 
having the force of law”  is meant “  the oommon customary 
law of the country or community.”  Their Lordships cannot 
approve of this construction. Usage having the force of “ law”  
means a local or family usage as distinguished from the general 
law, of which there are many instances, and “ law”  is not to be 
limited in its meaning to statute law. This is shown by clause

(1) I. L. E,. 19 Oalu., 2 4 9 ; L. E., 19 I. A.. 1.

(2) I. L, E„ 7 AIL, 649.
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1802 (6), -where the words must be intended to mean the same as in («)_
'"e T m o t^  In the corresponding provision in the first Civil ProcedWe Code 

(Act V III of 1859) as to special appeals (whioh they are there 
SsixsKBA- » contrary to some law or usage having the

force of law,”  The meaning of law and usage there is clear, and 
there is no reason for thinking that the words were intended to 
have a different meaning in the Act of 1882 or in the Oifil Pro­
cedure Oode o£ 1877, where the word “  speciiied ”  is first intro­
duced. In the judgment of this Board in Clmodhrani v.
Jewahir Singh Choiodhn (1) it is said that "speeifiGd'’  ̂ in suh- 
section («) means “  specified in the memorandnm or grounds of ■ 
appeal; ”  and their Lordships adhere to this opinion.

The Judicial OommiBsioner reversed the decree of the Oom. 
raissioner a8 regards Daud Eao and his share, and made a decree 
against him for seven-eighths of Es. 600 only {a debt of his father 
Surji Bao, of -which he has agreed to pay his share), with costs 
proportionately in all Com'ts. The Judicial Oommissioner "went 
fully into the facts of the case, and said that in his opinion the 
evidence was not sufficient to justify the conclusion of the lower 
Appellate Court, and that it could not he held on that evidence 
that the defendant Daud Eao was hound hy the morfcgaga 
executed hy his mother. The judgment is Bubstantialiy upon the 
question of law- Their Lordships, taldng the facts to he as found 
hy the first Appellate Court, approve of it, and heing of opinion 
that it was competent for the Judicial Commissioner to hear the 
appeal, they will humbly advise Her Majesty to affirm his decree 
and to dismiss this appeal.

Appeal dismissed.

Solioitors for the appellants : Messrs. T. L. Wikon ^  Go.

C. B.

(1) I. L. E., la Oalc., 23; L. E„ 17 I. A„ 123.


