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In Lachkman Prasad v. Durga Prasad (1) it was said 
that the preference of full blood to half blood iollowed 
as II logical result of tile ciistoiii of stnbant. Lord H a l s -  

BURY is reporiied to have said once that law was not 
a logical science. This is equally, if not more, true of a 
custom. No doubt there have been cases in which effect 
has been given to necessary implications of a particular 
custom. It seems to us impossible to say that the con­
tention put forward by the appellant is by any means a 
necessary implication of the custom of strihdnt.

For the above reasons, we are of opinion that the 
present case is not governed by the decision of their Lord­
ships of the Judicial Committee in Ncihi Baksh  v. 
Ahmad Khan (2), and the question referred to the Full 
Bench should be answered in the negative.
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APPELLATE CIVIL

Before Mr. Justice Bisheshwar Nath Srivastava and 
Mr. Justice E . M. Nanavutty

EAM  L A L  M IS E A ; P A N D IT , (Plaintiff-appellant) u.
lUJBNDPvA N A TH  SAN YAL, BABU  (Defendant-ebs- —--------
pondemt)*

Contract Act {IX of 1872), section ^‘d— Auetion sale— Agree~ 
merit between two persons not to hid at an auction sale, 
tohelher against piihlie policij— Execution of deeroe—■
Several deeree-Iiolders applying for rateable distribution—
Secret agreement between a deeree-}wldcr and the purchaser 
not to bid against him witli a mew to defraud other decree- 
holders— Agremnent, whether fraudule'nt and void~Mascim., . 
in pcari delicto potior est conditio j)ossidentis, apijlicabiUt'y 
of.
Held, that an !i.gTeement between two persons not to bid

agaiiiBt each other at un auction sale is pej-fectly lawliil and 
cannot be; considered to be opposed to public policy.

^Second Civil Appeal No. H39 oJ; 1031, ugainst tliodocreoof Pandit Tika Ram 
Misra, Subordinate Judge, Mtilihabad <it Lucltnow, dated the 31gt of July, 1031, 
upholdiiig the dacree ut' Bahu Mahabir Prasad Vamia, Munsif, (South)
Luekaow, dated tho 28fch of November, 1930.

(1) (1916),10 O. a ,  165. (2) (1934:) I. L. R., S Lah., 278,
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The pkiintiff i].i execution of liis simple money decree 
attached a property of the judgment-debtor and put it to sale 
and another person who also held a money decree against the 
Iiidgmeut-debtor obtained an order from the execution court 
to share - rateably in the sale-proceeds of the property. The 
plaintiff entered into a secret agreement with the defendant 
not to raise the bids aga«inst him and as a. c;onsideration for it 
the defendant agreed to make good to the plaintiff the differ­
ence between tlie total amomit due to him under the decree 
and tlje amount tiiat he would get imdei- rateable disti/ibution 
as a result of w'liicli the plaintiff did not bid beyond a certain 
amount and so tlie defendant got the pro|)erty in the execution 
sale at a low price.

H(M , tha-fc tlie case is not merely of an honest combination 
between two bidders to purcliase tlie property at an advantage­
ous price, ])uli goes further by r e s o r t i n g  to a secret artifice for 
the ]:)m'pose of defrauding tlie rival decree-holder and there­
fore the object of the agreement ŵ as fraudulent and it was 
therefore void under section 23 of the Contract Act,

Held further, that as the fraud had been successful inas­
much as a rival decree-liolder had received no more than his 
rateable share at the sale-proceeds, the plaintiff and the defen­
dant both were equally parties to the fraud, and under the 
circumstances the maxim in pari delicto -potior est conditio 
possidentis applied and the plaintiff was not entitled to any 
relief from the court Anibika Prasad Singh v. R. H. W h it-' 
well (1), dissented from. Doolubdass Pettaniber -Dass v. 
liamloll Thackoorseydass (2), Galton v, Evnuss , lu  re 
(Jareio's Estate Act (4), H efjerv . Martyn (5), Jyoti Prohash 
Nandi v. Jhowimdl JoJmny (6), relied on. Fidler v, Abrahams 
(7 ) , ‘And Levi V. Levi (8), referred to.

Messrs. J. M. Basu and Zahur Ahmad, for tlie appel­
lant.

Messrs. Hyder Husain, D. N. Bhattacharji, L : P. 
Srivastava, Miil R. K . SrivrMava, for the respondent.

Sbivastava and Nanavutty, JJ. -This is an appeal 
by the plaintiff against the decree dated the 31st of July, 
1931, of the Snloordinate Judge of Maliliabad affirming 
the decree dated the 28th of N'ovember, 1930, of the 
Mimsif, (South) Lucknow.

(1) (1907) 6C..L. J., 111.
(3) (ISl-i) 13 L. J. Ii„ Equity, 388.
(5) (1867) 30 L. J. R., 372.
(7) (iy21) 6 Moo. C. P., ‘!16.

(2) (185(1) 5 M. L A ., 109.
(4) (IS59) 28 L. J. R., Equity, 218.
(6) (1908) I. L. R., 3(1 Cal., IM.
(8) (1833) 6 Gar. and Pay, 239.



The facts of the case are briefly tliese : 1932

The plaintiff Earn Lai held a simple money decree 
against one Jwala Prasad for about Rs. 1,300. He put 
this decree into execution and attached a property known ' 
as Harsamal-ka-Bagh belonging to the jiidgment-debtor. rF̂ Sdha 
This property was subject to certain mortgages in favour 
of one Mahabir Prasad. The property w-as ordered to be 
sold subject to Es.9,642 due in respect of these mort­
gages. One Pearey Lai also held a money decree against 
the same judgment-debtor for more than double the 
amount of the plaintiff’s decree. The execution court 
made an order allowing Pearey Lai to share rateably in 
the sale-proceeds of the property. The auction sale 
started on the 12th of September, 1927, ŵ ent on for 
several days and ultimately on the 20th of September the 
sale was closed in favour of the defendant on his final 
bid of Es. 1,360. There were only two bidders on this 
date, namely the plaintiff who bid Es. 1,355 and the 
defendant who bid Es.l,e360. After the sale had been 
confirmed, the defendant tendered the sum of 
Bs.10,573-4-8, being Bs.9,642 on account of principal 
and the interest thereon, to Mahabir Prasad, mortgagee.
The latter refused to accept this amount and brought a 
suit to enforce his mortgages. It was held by this 
Court that Mahabir Prasad was not entitled to anything 
more than Es.9,642 plus interest on it. Mahabir Prasad 
then appealed to the Privy Council. The defendant 
thereupon made a compromise with Mahabir Prasad and 
paid him Bs.7,000 more.

The plaintiff came into Court on - the allegation tliat 
on the 20th of September, 1927, the defendant approach­
ed the plaintiff and asked him not to raise the bids against 
him and that as a consideration for this be offered to pay 
off the prior mortgages and also to make good the whole 
amount due to the plaiiitiff under liis decree.. As a result 
of tlie rateable distribution which liad been ordered !)y 
the executing court, the plaintiff i-eceived only Es.383-4-0.
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out of the sale-proceeds. He therefore claimed from the 
defendant the difference between this amount a,nd the 
amount due to him under the decree. He also claimed 
interest on tliis amount at the rate of Re.l per cent, per 
month.

The defendant pleaded in his defence that the plaintiff 
Iiimself had approached him to purcliase the property, 
that he had represented to him that the charge of 
Mahabir Prasad amounted to Rs.9,642 only and that he 
had agreed to pay to the plaintiff tlie difference between 
the amount due to him under Iris decree and the a,mount 
which he might receive in rateable distribution on condi­
tion that lie had to pay no more tliaii Rs.9,642 to the 
mortgagee. It was also a.verred tliat in any case the 
agreement set up by the plaintiff was illegal, fraudulent 
and opposed to public policy.

The learned Munsif found that the object of the agree­
ment was to defeat the rights of the other creditors. As 
such it was fraudulent and involved injury to third per­
sons, and was, therefore, void and unenforceable. On 
appeal the learned Subordinate Judge has held that the 
object of the agreement was to deprive the rival decree- 
liolder of liis legitimate dues and to cause loss to the 
judgment-debtor. He has in the result held the agree­
ment to be void on the ground of its being opposed to 
public policy.

The learned counsel for the plaintiff-appellant has, in 
the first place, pointed out that the plaintiff had obtaiiied 
the permission of the court to bid at the auction sale. 
It is not disputed that this Vv̂as so. Therefore on the 
authority of the decisions of their Lordships of the Judi­
cial Committee in Makahir Pershad Singh y . Macnagh- 
ten (1) and Mahommed Meem RavutJiar v. Savtmsi: 
Vijaya Raghunadha Gopalar {'i) must be held that he 
was in the same position as any other purchaser subject to 
no exceptional’ restrictions-

(1) (18S9) L. R., 16 L A., 107. (2) (1899) L. R., 27 I, A., 17.



The next question is whether the agreeiiieiit can be *̂̂ 2̂

regarded as opposed to pubhc pohcy. The lower appellate Panbm
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court has based its opinion on the decision of M u k e r ji, lal
J., of the Calcutta High Court in A mhika Prasad Singh

R. H. Whitwell (1). If the learned Judge intended to 
hold that if the object of a combination of intending pur- nath
chasers is to make a fair bargain, only in that case it is 
lawful and that it is unla\7ful and opposed to public 
policy if the object is to obtain the property at a sacrifice, 
then with all respect we do not find ourselves able to 
subscribe to the proposition in these terms. The learned 
Judge referred to two English cases, namely Fuller v.
A hitthains (2) and Levi v. Levi (B), and a large number 
of American cases in support of his opinion. The Ameri­
can cases cited were not available to us either in the 
Court library or in the library of the Bar Association.
We have not therefore been able to examine them. In 
Levi V. Lem (3) there is a dictum to the effect that an 
agreement of several persons not to bid at an auction 
was an indictable offence. Their Lordships of the 
Judicial Committee referring to this dietum in Dooluh- 
dass Pettcmiher Dass Y. RamlolL Thackoorseydass (4) re- 
marked that ‘ ‘this was a mere dictum in si Nisi Prius 
case and cannot, we think, be relied upon.”  In Hals- 
bnry’s Laws of England, Vol. I, at page 512 also, in the 
footnote, it is pointed out that this dietum suggesting 
that such an agreement is an unlawful conspiracy does 
not seem to be based on any sound principle or to be good 
law. The case of Vv (2) seems to have
been decided on the special facts of that case. It was 
found that the purchaser and one of his friends were the 
only tvTO bidders at the sale. The rest of the coi?3pany 
had been debarred from bidding by the purchaser stating 
to them that he had a claim against, and had been ill- 
used by, the late owner of the barge which was the

(1) (1907) G a  L. J., Ill, (2) (1921) 6Moo. C. 316.
(3) (1833) 6 Gar. and 239. (4) (I860) G M. 1- A* 109.

18 OH
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subject of sale. The Court .held that a sale under these 
cirGnmstaiiGes could not be. supported-

In Gallon v. Emuss (1) Knight B ruce, V.C., remark­
ed as follows :

“ Two men being desirous of buying an estate of a 
third are acquainted with each other’s intention and 
with a view of obtaining the estate in the most bene­
ficial manner, one agrees to retire from the contest 
and leaves the purchase open to the other. No 
intention or intimation of fraud is suggested as 
between these two parties. There is no authority 
to show that an arrangement to retire from being a 
competitor for an estate is illegal.”

In re Garew's Estate Act (2) the facts were that a, 
piece of land was advertised for sale. Two adjoining 
land owners were desirous of purchasing it; they agreed 
that one alone should attend the sale and purchase, if it 
should be sold for a sum not exceeding a sum n5.ined. If 
the land ■was purchased, terms were arranged, and it was 
to be divided between them. It v/as iield that the agree­
ment between the purchasers was not contrary to equity; 
and that it did not vitiate the contract.

The head-note of the case, Heffer v. Martyn (S), which 
concisely sets forth the point decided in the case, is 
follows :

/I paid B a sum of money not to bid at a public 
auction. B attended the sale and did not bid. i  bought 
the property. Held that was entitled to a decree for 
specific performance against the vendors. In Halsbury’s 
Law'S of England, Vol. I, page 512, the law has been 
stated thus: : ■

“ An agreement between two or more persons not 
to bid against each other at an auction, even if

(1) (1844) 13 L. J. R „ Eqnilvy, 388. (2) (1859) 28 L. J. E ., Equity, 218. :
(:J) (1867) 30 L. J. R ., 372.
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amounting to what is popularly known as a Iviiock- 
out’ , would not seem to be illegal or to invalidate the 
sale.”

The same view was accepted by F le tc h e r , J. iu Jyoti 
Prokash Nandi v- Jhow m idl Johurry (1). It may be 
noted that the learned Judge dissented from the decision 
of his Court in Amhika Prasad Singh v. R. H. \¥hiU 
tv ell (2) as well as from the decision in the two English 
cases, F'uller v. Abrahams (3) and Levi v. L m  (4). Thus 
the weight of the English authorities seems to be against 
the view taken in Amhika Prasad Singh y . R. H. Whit- 
v:>ell (2) and we are of opinion that an agreement between 
two persons not to bid against each other at an auction 
sale is perfectly lawful-and cannot be considered to be 
opposed to public policy.

We, however, think that the decision of the court 
below should be upheld, though on a slightly different 
ground. Section 23 of the Contract Act provides that 
every agreement of which the object or consideration is 
unlawful is void. Amongst the objects enumerated in 
that section as unlawful is one in which the consideration 
or object is fraudulent. In the present case the object 
of the secret arrangement arrived at between the parties 
clearly was to deprive the rival decree-holder, Pearey Lai, 
of his legitimate, share in the amount which was to be 
paid by the defendant to the plaintiff over and above the 
amount which he was to get as his share in the rateable 
distribution made by the Court, or, in other words, to 
benefit the plaintiff at the expense of Pearey Lai. The 
case therefore, in our opinion, is not merely of an honest 
combination between two bidders to purchase the pro- 
perty at an advantageous price, but goes further by re­
sorting to a secret artifice for the purpose of defrauding 
a third person, namely the rival decree-holder, Pearey 
Lai. W  have therefore no hesitation in holding that

(1) (1908) I. L. R ., 36 Cal., 134. (2) (1907) 6 C. L. ,J., 111.
(3) (1821) 6 Moo. 0 . P., 316. (4) (1833) 6 Car. and Pay, 239.
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the object of the agreement in the present case ■was frau­
dulent and it is therefore void under section 23 of the 
Contract Act.

It may also be pointed out that the fraud has been 
successful inasmuch as Pearey Lai has received no more 
than his rateable share in the sale-proceeds. The plain­
tiff and the defendant both are equally parties to the 
fraud and under the circumstances the maxim in pari 
delicto potior est conditio possidentis applies. In this 
view also the plaintiff is not entitled to any relief from 
the Court.

The result therefore is that the a,ppeal fails and is dis“ 
missed with costs.

Appeal dismissed.

FULL BEI^CH

Before Mr. Justice M'uliammad Raza, Mr, Justice Bishesh- 
W32 u:ar Nath Srivastava, and Mr. Justice H. G. Smith

November, 21 PA.EBATI, MUSAMMAT, AND ANOTHER (PLAINTIFFS-u4PPEL- 
* LANTs) 'IK MOHAMMAD IBEAHIM  and, o t h e b s

( D e f b n d a n t s -r b s p o n d e n t s )'’' • '
Limitation Act (IX  of 1908), Article 132— Foreclosure suit—  

Mortgage deed entitling mortgagee to sue on defatdt in pay­
ment of interest or to remain silent— Suit fled  within 12 
years of the term fixed in the deed hut after 12 years 
of the default in paymeM of interest, if time-harred. 
Where a deed of mortgage entitles a mortgagee to institute 

a suit for a relief under the mortgage on default being made 
in payment of interest agreed to be paid yearly and there is 
•a further covenant to the effect that the mortgagee may not 
sue on such a default  ̂ the limitation does not commence to 
run from the date of the default. The mortgage money does 
not “ become due” within the meaning of Article 132 of the 
Limitation Act until both the mortgagor’s right to redeem 
and the mortgagee’s right to enforce Ms security have accrued. 
Therefore a suit for foreclosure by the mortgagee filed within 
12 years from the date of the expiry of the term fixed in 
the mortgage deed but more than 12 years after the

* Krst Civil 14ppeal No. 32 of 1931, against-tlie decree of Babii Gopendra 
Bhuahan (!!hatterji, Subordinato Judge of Uae Bareli;.' dated the 24tli of 
ITovember, 1930.


