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FULL BENCH

Before Mr. Justice Muhammad Rdza, Mr. JuHice BisJieshwar 
Nath Sfwastava, and M'l'. Justice H . G. Smith

1932 EAEAMAT x4LI ( D e f e n d a n t - a p p e l l a n t )  v . S A’AD AT x\LI
November, 16 OTHERS (PlAIN TIPFS-EESPO NDENTS) ^

Muhammadan law— Succession— Stribant— Custom of stribant 
— Whole hlood, if excludes half blood— Cousin of whole 
blood, if excludes uncle higher in degree of half blood.
In the absence of any express custom to that effect, whole 

blood cannot be held to be preferred to half blood merely 
because of the -custom of stribant. Where in a MuHarnmadan 
family all that is known of a custom is that division is made 
according to the rule of stribant, in a question of succession 
arising between a cousin of full blood and an uncle of half 
blood, the ordinary rule of Muhammadan law applies and the 
latter, being higher in degree, succeeds to the property,

Brijraj B w . Singh v. Bhawani Bux Singh (1), approved. 
Nabi Bahhsh v. Ahmad Khan (2), Gholam Muhammad 'V. 
Muhammad Bakhsh (3), Lachhman Prasad y . Durgd Prasad 
(4), Baipiath Prasad Singh v. T ef Bali Singh (5), Tipperah 
case (6), and Hur Pershad v. Sheo Dayal {!), referred to and 
discussed.
Mr. Ishri Prasad, for the appellant.
Messrs. Ali Zaheer and Mohammad Aijnh, for the 

respondents.
R a z a , S r i v a s t a v a , and S m i t h , JJ. :—One Pir Ghu- 

1am owned a four annas share in maiiza Pindri. He had 
two sons, XJmar Hayat and Shujaat Ali, by liis first 
wife, and one son, Kallii, by his second wife. In his 
lifetime he gave in equal moieties half of his property to 
his two sons by the first wife, and the other half to his 
son by the second wife. The one anna share given to

^Second Civil Appeal No. 321 of 1931, against the decree of Rai Bahadur 
BabuAprakash Chandra Bose, District Judge of Bara Banld, dated theGtli of 
August, 1931, upholding the decree of Pandit Brij Kishen Topa, Additional 
Subordinate Judge of Bara Banki, dated the 13tli of March, I93I,

(1) (1924) 11 O. L. J., 586. (2) (1924) I. L. R., 5 Lah., 278.
(3) (1891) 4 P. P., 6. (4) (1916) 19 O. C., 165.
(5) (1921) I.L.E., 43 All., 228. (6) (1869) 12 M. I. A., 523.

(7) (1876) L. E,., 3 I. A., 259.



Slrajaat Ali was inlietited by ]iis son, AJtat Husain.__ _____
and on the latter’s death devolved on Ids wife, Musainnrat kabahiat 
Zainab. Musammat Zainab died on tlie IGth of March, ‘ y;/ 
1929, and on her death there was a contest as regards 
the right to inherit this share between Karamat Ali, son 
of Umar Hayat, and Kallu. It will be noticed that  ̂ ^
Karamat Ali is a cousin of Altaf Hnsain, both beine

T 7descendants of Pir Ghulam by his iirst wife, whereas 
Kallu was Altai Husain’s uncle of half blood. T]ie 
plaintiifs are the sons and representatiyes of Kahu.

Both parties are agreed that according to Muhammadan 
law, Kallu, being higher in degree, was entitled to suc­
ceed in preference to Karamat Ali, defendant. The 
defendant, however, contested the chaim on the ground 
that there was a custom of striboM in the family, that 
Pir Ghulam had distributed his property amongst his 
sons by the two wives according to this custom, and 
that therefore the property belonging to the branch of 
Pir G-hulam’s sons by the first wife could not be claim­
ed by the plaintiifs, who represent Kallu, a son of the 
second wife, until the persons belonging to the first men­
tioned branch had been completely exhausted.

Both the lower courts rejected the defendant’s plea, 
and decreed the plaihtiffs’ claim- The defendant came 
to this Court in second appeal.

When the case was heard by a Division Bench, it was 
contended by the appellant that though the decision of the 
courts below was in conformity with the decision of a 
Bench of the late Court of the Judicial Commissioner ot 
Oudh in Brijfaj Bux Singh i. BhmDani Bux 
it was contrary to the decision of their Lordships of the 
judiqial Committee in Nabi BaksJi y . Ahmad Khan (2).
The Division Bench has therefore referred the following 
qiiestion for decision by a Full Bench :

B the governed by the decision of
their Lordships of the Judicial Committee in Nahi 
BaJcsh v. Ahmad Khan (2)?

(1) (1924) 11 o . L. J., 6B6. (2) (1924) I. L. 5 Lah.,.27S,

17 OH

VOL. V IIl] LUCKNOW SEEIES 2 2 9



A l i
V.

S a ’ a d a t

Alt

JJ.

__  The argument on behalf of the appellant has been pre-
ICA.KAMAT sented before us in two aspects. In the first place 

reference has been made to exhibit A2, the will of Pir 
Ghulam, dated the 13th of October, 1884, which contains 
a recital of the fact that succession in the family is 
regulated according to the custom of stribant, and that 

Srivastava, he had distributed his property amongst his sons in this 
way, namely that he had given half of it to his two sons 
by the first wife and the other half to his one son by the 
second wife. It has been urged, that the distribution 
made by Pir G-hulam shows that the sons of each wife and 
their descendants were constituted as separate stocks for 
the purposes of inheritance. We find ourselves unable 
to accede to this argument. Beyond a recital of the fact 
of the custom and distribution of the property as stated 
above, there is not one word in this document to indicate 
any intention on the part of Pir Ghulam that the children 
of each wife were to be treated thenceforward as separate 
entities for the purpose of succession at any future time.

The next line of argument is that the family being 
governed by the custom of stribant, and Pir Ghnlam 
having distributed his property amongst his sons by the 
two wives in accordance with this custom, it ought to be 
held as a matter of law that relations of half blood are 
excluded by relations of full blood. Strong relia,nce has 
been placed on the decision of their Lordships of the 
-Judicial Committee in Nahi Baksh v. Ahmad Khan (1), 
and of a Pull Bench of the Punjab Chief Court in Gkidam 
Muhammad v. Muhammad Baksh (2), which was ap­
proved in Ihe first mentioned case. We have oarefully 
examined these decisions. It appears that in the Punjab 
there obtain two customs of distribution of estates 
amongst persons entitled to share them , one being kuown 
as pagwand, iilie other cMindawa,nd. Pagwand
correspouds to the rule of division ''per capita” , and 
chundmoanxl corresponds to the rule of strihant division. 
In Ghiila'in Muhammad v. Muhmmnad Baksh (2), it was

(I) (1924) I.  L. B., 5 Lali., 278. (2) (1891) 4 P. R., (I,
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held by the Full Bench that in cases of collateral siicces-
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sion arising in the Punjab, of which the decision is 
governed by cnstoin, when it appears

(a) that the property of the common ancestor was 
distributed according to the rule of chtindawand;

(h) that the property of the common ancestor was 
distributed according to the rule of pagwand; Srimiiavt

the court may presume, until the contrary is proved, in 
case (a) that the whole blood excludes half blood, and in 
case (5) that the whole blood and half blood succeed 
together. Their liordships of the Punjab Chief Court laid 
down the rule just stated as a result of their investigation 
into the entire case law bearing on the aforesaid customs.
The case of 'Nahi Baksh v. Ahmad Khan (1) was a case 
which went up to the Privy Council' on an appeal from 
a decree of the High Court of the Punjab. Both the 
courts in India had found that the rule of succession 
locally applicable was the pagwand rule, by which the 
sons share equally, but the High Court, relying on the 
principles laid down in Ghulam Muhammad v. Muham­
mad Baksh (2) had held that in the case of collateral 
succession to property given to a child of a first wife, 
and pEirtitioned off and separated from property given to 
the children of the second wife, relations of the full blood 
and half blood must be found within the body of descen­
dants of the first wife. Their Lordships of the Judicial 
Committee approved of the principles laid down by the 
Full Bench in Ghulam Muhammad Muhammad 
Baksh (2) and held that each portion of the property 
succeeded to by the children of each wife became a 
separate entity, so that the rules of succession to it were 
rules of succession to the owner of it, and not to the 
ancestral owner, and that accordingly the full iblood ex­
cluded the hall blood; W of opinion that
the decision of these cases is based upon the incidents of 
customs as they obtain in the Punjab. Both these cases 
being based upon the special Punjab customs, we are

.(X) (1924)LL.R.,5Lali., 278. (2) (1891) 4 P. R., 6.
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iiiial)le to deduce from them any general principle of law
iCiVBAMAT which could be made applicable to the present case-
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Reliance has also been placed upon the reasoning con­
tained in the decision of a single Judge of the late Court 
of the Judicial Commissioner o f Oudli in Lachhman 
P rasad  v. D u r g a  P rasad  (1). It was held in this case 

ŝ imsiava, (ihat, as a logical result of the custom of strihant,  
persons wlio are descended from a differeiit mother, 
tliough senior in degree, are not entitled to preference. 
The case was overruled by a Bench of the late Court of 
the Judicial Commissioner of Oudh in B r i j r a j  B u x  S in g h  
V. B h a w a n i  B u x  S in g h  (2), and it Avas held that tlie 
custom of strih ant  lias no application to a case where 
tlie choice of heirs lies between persons o f different 
degrees. W e are in complete agreement witli this deci­
sion. In B a ijn a th  Prasad S in g h  v. T e j  B a l i  S in g h  (3) 
Ldrd Dunedin quoted with approval the following 
observation made in the Tipperah case :

“ When a custom is found to exist, it supersedes 
the general law, which, however, still regulates all 
beyond the custom.”

Lord Dunedin described this as a general proposition: 
wliich furnished tlie keynote of the position. In the 
present case, all that we know of the custom is that 
division is made according to tlie rule of strihant. No 
question of such division arises in the case of Altaf 
Husain, the Jast male owner, as he had only one wife 
and was also sonless. The present case, therefore, is 
clearly outside the custom. The succession at issue is 
not touched by the custom oi strihant. It follows: that 
it must be regulated by the general law. Further, as 
laid down in  iJwr P m  Daijal ii), a, custom
must be construed strictly. W e cannot, therefore, in the 
absence of any express custom to that effect, hold that 
whole blood must be preferred to half blood merely 
because of the rmstom of

(I) (1916) 10 O. a, IG.'i. (2) (1924) 11 O. L. J., 58«.
(3) (IDin) I . L. R ., 43 A ll, 228. (4) (1S70) L . l-l., 3 1 . A ., 250.
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In Lachkman Prasad v. Durga Prasad (1) it was said 
that the preference of full blood to half blood iollowed 
as II logical result of tile ciistoiii of stnbant. Lord H a l s -  

BURY is reporiied to have said once that law was not 
a logical science. This is equally, if not more, true of a 
custom. No doubt there have been cases in which effect 
has been given to necessary implications of a particular 
custom. It seems to us impossible to say that the con­
tention put forward by the appellant is by any means a 
necessary implication of the custom of strihdnt.

For the above reasons, we are of opinion that the 
present case is not governed by the decision of their Lord­
ships of the Judicial Committee in Ncihi Baksh  v. 
Ahmad Khan (2), and the question referred to the Full 
Bench should be answered in the negative.
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APPELLATE CIVIL

Before Mr. Justice Bisheshwar Nath Srivastava and 
Mr. Justice E . M. Nanavutty

EAM  L A L  M IS E A ; P A N D IT , (Plaintiff-appellant) u.
lUJBNDPvA N A TH  SAN YAL, BABU  (Defendant-ebs- —--------
pondemt)*

Contract Act {IX of 1872), section ^‘d— Auetion sale— Agree~ 
merit between two persons not to hid at an auction sale, 
tohelher against piihlie policij— Execution of deeroe—■
Several deeree-Iiolders applying for rateable distribution—
Secret agreement between a deeree-}wldcr and the purchaser 
not to bid against him witli a mew to defraud other decree- 
holders— Agremnent, whether fraudule'nt and void~Mascim., . 
in pcari delicto potior est conditio j)ossidentis, apijlicabiUt'y 
of.
Held, that an !i.gTeement between two persons not to bid

agaiiiBt each other at un auction sale is pej-fectly lawliil and 
cannot be; considered to be opposed to public policy.

^Second Civil Appeal No. H39 oJ; 1031, ugainst tliodocreoof Pandit Tika Ram 
Misra, Subordinate Judge, Mtilihabad <it Lucltnow, dated the 31gt of July, 1031, 
upholdiiig the dacree ut' Bahu Mahabir Prasad Vamia, Munsif, (South)
Luekaow, dated tho 28fch of November, 1930.

(1) (1916),10 O. a ,  165. (2) (1934:) I. L. R., S Lah., 278,


