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held to be a reasonable rate of interest .‘incl indeed sec­
tion 72 of the Transfer of Property Act. 1882, provides 
for such a rate in favour of a mortgagee in possession for 
certain expenses that he may incur in respect of the mort­
gaged property. We may say that in the particular cir­
cumstances of this case 9 per cent. per annum is not 
an unreasonable rate of interest.

The appeal therefore fails and is dismissed with costs.
Appeal dismissed.
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Before Sir Syed Wazir Hasan, Knight, Chief Judge, and 
Mr, Justice Bisheshwar Nath Srivastava

EAM KHILAW AN (P l a in t if f -a p p e l l a n t ) v. GHITLAM
HUSAIN AND ANOTHER (D e FENDANTS-RESPONDENTS)

Transfer of Proyefty Act (IV of 1882), section 6Q{d)— Usu­
fructuary mortgage— Delivery of possession physically of 
mortgaged jyroperty, if necessary— Transfer of Property 
Amending Act (X X  of 1929), if governs transactions entered 
into prior to amendment— Usiifnictuary mortgagee under 
a deed o/ 1918 if ca,n claim a decree for possession only—  
Mortgage deed intending that mortgagee should he ahle to- 
realize mortgage money on failure to get possession of mort­
gaged property— Mortgagee, if en'iitlecl to sue for mortgage 
money—-Construction of deed— One deed, if can be construed 
according to a decision on another deed framed in different 
terms.
It is not necessary in the case of a usufructuary mortga.jO-e- 

that delivery of possession physically must accompany the 
execution of a mortgage. The requirements of law will be 
satisfied if the mortgagor delivers such possession to the mort­
gagee as the mortgaged property is capable of on the date of 
the mortgage. Where, therefore, a mortgagor executes a 
•usufructnary mortgage of the property which is already in. 
possession of a prior mortgagee a declaration on his part that 
he has delivered possession to the mortgagee of the interest 
which he was mortgaging amply meets the requirements of 
the law.

*Second Civil Appeal No. 329 of 1931, against the decree of M, Mahmud 
Hasan Khan, SuboFdinate Judge of Gonda, dated the 3rd of August, 1931, 
mo-lifying the decree of Pandit Shyan  ̂ Manohar Tewai'i, Munsif of Ufcraula,, 
dated the 28th of November, 1930.
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1932Martdiru Suhamma y . Gadda Narayya (1), referred to.
The amendment introduced by the Amending Act (XX of 

1929) does not govern transactions entered into and rights and v. 
liabilities creâ ted before the passing of the Amending Act.

Where a usufructuary mortgage deed was executed in 1918 
the relief which the mortgagee can pray for cannot be res­
tricted to a decree for possession only and his right must be 
determined with reference to the law as it stood before the 
passing of the Amending Act of 1929,

Where having regard to the personal covenant and to the 
terms in which it is couched a mortgage deed has the intention 
that the mortgagee should be able to realize his mortgage 
money from the property mortgaged in the event of the mort­
gagor failing to secure the mortgagee in the possession of the 
security, the mortgagee can sue for a decree for sale of the 
mortgaged property to reahze the mortgage money. Kashi 
Ram  V .  Sardar Singh (2), distinguished. Narsiyigh Partab 
V. Mohammad Yaquh (3), and Sardar Singh v. The Collector 
of Shahjuhanpur (4), referred to.

One deed cannot be construed according to a decision given 
upon another deed framed in different terms.

Mr. B. N. Roy, for the appellant.
Mr. Ghtilam Hasnain Naqvî  for the respondents.
H asan, O.J., and Seivastava , J. This is the 

plaintiff’s appeal from the decree of tlie Subordinate Judge 
of Gonda, dated the 3rd of August, 1931, reversing the 
decree of the Munsif of Utraula, dated the 28tli of Novem­
ber; 1930.

In the suit, out of which this appeal arises, the plain-- 
tiff asks for a decree for sale of a 1 anna 3 pies zamin- 
dari share situate in the village of Agia, talisil lTtraula, in 
the district of Gonda, and in the alternative for a decree 
for possession of the same on the basis of a deed of mort­
gage, dated the 16th of May, 1918. The deed was executed 
by one Imdad Husain in favour of Ram Khilaŵ anV the 
plaintiff. Imdad Husain has since died and the defen­
dants to the suit are his heirs in possession of the property 
in question. »

(l> (1917) I. L. R., 41 Mad., 259. (2) (180.-') I. L. R., 2S All., 157.
(3) (1929) L. R., 56 I. A., 299. (4) (1905) 10 O. 0., 14.
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Ram for’ sale of the mortgaged property. On appeal by the
V. ' defendants, however, the learned Subordinate Judge set

The court of first instance gave a decree to the plaintifi’
R a m:rLAWAN 

V.

aside the decree of the court o[ first instance and in lieu 
thereof granted a decree for possession. The question 

^  ̂  ̂ which the learned Subordinate Judge has decided is for-
and '' inulated by him in the followi'sig words :

Snvastava, j. “ 'Wbether the plaintiff is entitled to get a decree for 
sale of the mortgaged property according to the terms of 
the deed.”

In answering this question he first held that the deed of 
mortgage in suit evidenced a usufructuary mortgage pure 
and simple. Then he found that the mortgage was not 
accompanied with delivery of possession of the mortgaged 
property to the mortgagee. To those premises he applied 
the law contained in section 58, clause (cl) of the Trans­
fer of Property Act, 1882, as amended by Act X X  of 
1929, and came to the conclusion that the plaintiff is 
entitled to a decree for possession only. . As to the Full 
Bench decision in Marturu Siihbamma v. Gadde Narayya
(1) the learned Subordinate Judge’s opinion was that it 
ceased to be good law since the amendment referred to 
above.

The second ground of the learned Subordinate Judge’s 
decision is that the personal covenant on the part of the 
mortgagor contained in the deed of mortgage to repay the 
mortgage money in the event of any disturbance in the 
mortgagee’s possession did not entitle the plaintiif to a 
decree for sale.

In applying the law as amended to this case the 
learned Subordinate Judge overlooked the fact that the 
amendment does not govern transactions entered into and- 
rights and liabilities created before the passing of the 
amending Act of mde section 63 of Act XX of
1929. The deed of mortgage in suit was executed  ̂as we 
have already said, in May, 1918. The relief therefore 
which the plaintiff prays for cannot be restricted to tho

(1) (1D17) I .L .R . ,  41Macl., 259.
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decree for i3ossession only aiid liis rigiit iiiiist l̂ e deter-
mined with reference to the law a,s it stood before the _ i-'asi 
passing of the Amending Act of 1929. In the Madra?̂  iv.aLÂ\Â 
case {supra} it was held that where a mortgagor fails to 
deliver possession to his mortgagee the mortgage is not o 
usufructuary mortgage wdthin ■ the meaning of sec­
tion 08(d) of the Transfer of Property Act and the mort- ' ' and ' 
gagee is entitled to bring a suit for sale of the mortgaged 
property. If this view means that delivery of possession 
physically must accompany the execution of the mort­
gage, with great respect we are nnahle to follow it.
Clause (d) of section 58 of the Transfer of Property Act 
before it was amended stood as follows :

"Where the mortgagor delivers possession of the mort­
gaged property to the mortgagee, and authorizes him to 
retain such possession until payment of the • mortgage 
money, and to receive the rents and profits accruing 
from the property and to appropriate them in lieu of 
interest, or in payment of the mortgage money, or 
partly in lieu of interest and partly in payment of the 
mortgage money, the transaction is called an usufnictuary 
mortgage and the mortgagee as nsufrnctuary mortgagee. ”

We are of opinion that the requirements of law will he 
satisfied if the mortgagor delivers such possession to the 
mortgagee as the mortgaged property is capable of on the 
date of the mortgage. The contrary opinion would seem 
to exclude a possessory mortgage from the category of 
usufructuary mortgages where the mortgaged property is 
previously mortgaged with possession and is not on the 
date of the subsequent mortgage in the actual possession 
of the mortgagor. We do not think that this could have 
been the intention of the Legislature. In the present ease 
as a matter of fact there was a prior mortgagee in posses­
sion and the whole object of the mortgage in suit Avas the 
redemption of that mortgage. Further, in the circum­
stances of this case, we are of opinion that a declaration 
on the part of the mortgagor contained in the deed of mort­
gage that he has delivered possession to. the mortgagee of'



1932 the interest wliich He was mortgaging amply meets the
 ̂ Ram leqiiirements of the law.Khilawan
^  V. On the facts as they have happened the puiintiff is
Hxjsai>t clearly entitled to sue the mortgagor for the mortgage 

money under clause (c) of section 68 of the Transfer of 
Hasan G j 1882, and having regard to the persona]
 ̂  ̂ and' ’ covenant contained in the deed of mortgage to which 
.Sniasiava, J. already been made also under clause (o) of

f.he same section v\diich is as follows :
“ Where the mortgagor binds himself to repay the 

isame/’
It is clear to our mind that when the right to sue for 

the mortgage money has arisen under one or the other 
of the clauses of section 68 it nmst be held that “ the 
mortgage money has become ipayable”  to the mortgagee 
within the meaning of section 67 of the Act of 1882—- 
see Narsingh Partah y . Mohammad Talmh (1); but as 
provided by the same .section ‘ ‘a usufructuary mort­
gagee as s u c h ”  has no authority to institute a suit far 
sale. The real question therefore for decision is 
whether the plaintiff of this suit is a pure usufructuary 
mortgagee or not.

We are of opinion that having regard to the personal 
covenant and to the terms in which it is couched in 
Ihe present deed of mortgage we must hold that the 
intention was that the mortgagee should be able to 
i-ealize his mortgage money from the property mort­
gaged in the event of the mortgagor failing to secure 
ihe mortgagee in the possession of the security. 
Against this conclusion the learned Subordinate Judge 
refers to a decision of the High Court at Allahabad in 
Kashi Ram V. Sardar Singh (2). The personal 
covenant contained in the mortgage involved in the 
Allahabad case materially differs from the covenant in 
the present case and one deed cannot be construed 
according to a decision given upon another deed framed 
in different terms.

(1) (1929) L. R., 56 I.  A., 299. (2) (1905) I. L. R., 28 All., 157.
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The learned AdYOcate for the appellant drew our 
atteiition to a decision of a Benoh of -tlie late Court of _ Ram 
the Judicial Commissioner of Ondli in Sardar Singh 
\\ The Collector of Shahjahanpur (1). On the construc- 
tion of the deed before theni the learned Judicial 
Commissioners held that the personal covenant to pay 
on the part of the mortgagor implied a right in the 
mortgagee to 'Sue for sale of the mortgaged property.
This decision may be perfectly correct on the facts of 
that case, and one of the important facts found was 
that the mortgage in question in that case was an 
anomalous mortgage.

Accordingly -we alloAv the appeal, set aside the decree 
of the court below and rc'store the decree of the court of 
first instance with costs in all courts. , In the preli­
minary decree to be prepared under order X X X IV , 
rule 4 of the Code of Civil Procedure, a period of six 
months from today will be allowed to the defendants for 
payment of the mortgage money.

A 2>p6al allowed.
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Before Sir Syed Wazir Hasan, Knight, Chief Judge, and 
Mr. Justice Bisheshwar Nath Srhastam  

'BABU BAM CH.AUBE (P la in t if f -a p p e lla n t )  -y. SHEO 1932
H A E A K H  T E W A E I  (DbFENDi.A.NT-EESPONDENT) * November, !

JJmitation Act (IX  of 1908), section 19— Money borrowed ~  
and a pronote and receipt exeGutedr—Another receipt of tMe 
amount of̂  the original debt executed within three years—
Receipt, whether forms a7i achnoioledgment tinder section 
19— Emdence Act (I of 1872), section Qo— Evidence to 

: show the true meaning of the acknowledgment, admissibility

AVhere the defendant borrowed a sum of money from the 
plaintiff and executed a pronote and a receipt therefor and 
again exeGtited a receipt for the amoimt of the old loan within

^Seconcl Civil Appeal ISTp. 352 of 1931, against the decree of Panciit Klishen 
Lai Kaiil, Subordinate Judge of Fyzabad, dated the 24th of August, 1931, uphold­
ing the decree of Pandit Hari Kishen Kaul, Munsif, Havali, Fyzahad, dated the 
3( 'th of March, 193L

(1) (1905) 1 0 0 . a, U.


