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Before Mr. Justice Bisliesliwar Nath Sfivastava

MUNIR UDDIN E ID W A I (D e f e n d a n t -a p p e l la n t )  v . 

MUSAMMAT BAISUL-NISA aisid o t h e r s ,  p l a i n t i f f s  -iv-fjust, i .
AICD OTHERS (D e FBNDANTS-EESPONDENTwS) ~

Giml Procedure Code {Act V of 1908), order XLI ,  rule 20-
Partition— Order declaring the mode of carrying out parti- 
iion— A'p'peal against the order— All co-sharers, whether 
necessary parties— Some necessary parties not impleaded in 
appeal— Appeal barred against persons not impleaded—  
Court's power to' make the omitted parties respondents 
under order X L I ,  rule 20 of the Code of Civil Procedure.
All order of the partition officer that a partition should be 

made in accordance with the existing entries in a kJiewat is 
an order jointly in favour of the whole body of co-sharers and 
in an appeal from such an order all the co-sharers are neces­
sary parties. Where in such an appeal some of the co­
sharers, who are necessary parties to it, are left out and the 
appeal against them has become time-barred, the court can­
not make the co-sharers who were omitted, as respondents in 
the appeal under order X L I , rule 20 of the Code of Civil Pro­
cedure. V . P . R. V, Ghokalingam. Chetty y . Seethai Acha 
(1)̂  Badri Naraijan Y. East Indian Railwa.y (2), and H . H.- 
the Maharaja of Faridkot v. Anant Ram (3), referred to.

Mr. HyUer Husain, for the appellant.
Messrs. Rudra Datt Sinha and A kM ar Husain, for 

the respondents.

Srivastava , — This is a defendant’ s appeal 
against the decision,, 'dated the 5t1i of December, 1930, 
of the I'earne'd District Judge of Bara Banki ixpholding 
the ordter, dated tHe 5th of March, 1930, of an Assistant 
OoMector, First Class, of that district.

. . ; , - *Seco]ad Civil Appeal No. 98 of 1931 against ’fhe decree 'of R. E*. 
Aprakash Chandra Bose, District Jxidge Gf Bara BarJd/ dated 5th. of 
December, 1930, u '̂holding the decree o f: M. AblT , Sa Mohammad Wajib 
tniali. Ehan, Assistant Collector, Pirst Glass, Bara Banki,. dated the 5th 
of, March., , 1 9 3 0 . ' ■

(1937) L.B.V 7. (2) n.92fl) T.L.lf.. 5 Pat., 755.
(3) (1920) L M . ,  8 Lah.. 16l



1932 The facts of the case are that six persons applied to
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the Bevemie Court for partition of a, molial. The defen- 
dant-appellaut filed an objection that 17 bighas odd land, 

®- which Avas recorded as Lis exclusive property, shonld be 
Raisud-nisa, treated as the shamilat land of all the co-sharers. The 

partition officer held tha-t the partition should be made 
in accordance with the existing entries in the kheivat 

dismissed the objection. The defendant-appellant 
treating this as decision of a question of title by the 
partition officer appealed to the court of the District 
Judge making only the six applicants for partition as 
respondents to the appeal.

At the hearing of the appeal a preliminary objection 
was raised to the effect that the appeal' was incompetent 
as the other co-sharers had not been made parties to 
the appeal and the order of the lower court in their 
favour had become final The learned District Judge 
accepted the objection, observing that if the appeal is 
entertained and happens to be snceessful, it would lead 
to the absurd result that as against the co-sharers who 
are respondents now, the partition would have to proceed 
in one way, while as against those who are not parties, 
the partition would proceed in quite a different manner. 
As regards the request of the defendant-appellant that 
the court might implead the other co-sharers as respon­
dents to the appeal imder order XLI, rule 20 of the Code 
of Civil Procedure, the learned District Judge was of 
opinion that the defendants, who had not been impleaded 
in the appeal and against whom the appellant’s right of 
appeal had become barred by limitation, had acquired a 
valuable right of which they should not be deprived by 
the court exercising its powers under order XLI, rule 
20 of the Code of Civil Procedure. He also remarked 
that as the appellant had deliberately and not in­
advertently chosen not to make the other co-sharers 
respondents it was not a proper case in which he should 
e3̂ er(iise the discretion allowed to him b;y order XLI, rul'e



20 of the Code of Civil Procedure in favour of the, ap- i9S2 
pellant. In result he upheld the preliminary objection 
and dismissed the appeal. Udbin

^ K i d w a i

The ouly contention urged before me is that the MoJImmat 
appellant by mistake did not implead the other defen- 
dants in the appeal and that it was a fit case in which 
the lower appellate court ought to Lave joined the other Srivastava, 
co-sharers as respondents in the appeal under the pro- 
visions of order XLI, rule 20 of the Code of Civil 
Procedure. In V. P. R- V. Chokalingam Ghetty v.
Seethed Acha (I) their Lordships of the Judicial Com­
mittee referring to the provisions of order XLI, rule 20, 
remarked as follows ;

“ That rule empowers the court to make such 
party a respondent when it appears to the court that 
‘he is interested in the result of the appeal.’
Giving these words their natural meaning— and 
they cannot be disî egarded—it seems impossible to 
say that in this case the defendants, against whom 

. these suits have been dismissed and as agaJnst whom 
the right of appeal has become barred, are interested 
in the result of the appeal filed by the plaintiff 
against the other defendants.”

In Badri Nar ay mi Y. East Indian B,ailway (2), a 
B̂ nch. of the Patna High Court held that order XLI, 
rule 20, will only apply where there is an appeal pending 
in the court on which a decision may be given by the 
court. Therefore, when the appellant impleaded only 
some of the persons holding a joint decree, there is no 
proper appeal before the court and the court has no 
jurisdiction to implead other persons, who hove been 
omitted, beyond limitation, under order XLI. rule 20.
Ijx H. H. the Mahmaja of Fa!ridhot Y. Anant Ram (3) a 
Bench of the Lahore High Court observed that ‘to hold 
that an appellate court can implead a person who has
(1) (1927), L.^l.v55 I.A .; 7; (2) (1926) I.L .b !, 5 Pat., 7g5,

161,
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1982 acquired an absolute right as he has in this case by the
Msondb lapse of time or by the omission of his name from the
Kn̂ Ai decree would be taiitamoiuit to denying all finality to

, ®- litigation.’ In the present case it is perfectly clear thatMuSAMMiVT t. ^
iimvb-m&k, the effect of the order of the partition of&cer was that the

partition was to be carried out in accordance with the 
Srhastava f̂ each co-sharet as entered in the kheiaat. If

the defendant’s appeal was to succeed, the result of it 
would have been that the defendant-appellant would 
secure 17 bigiias land from the share of all the other co­
sharers in lieu of the 17 bighas which he wanted to be 
treated as shamilat land. In consequence of the defen­
dant’s failure to implead a number of his co-sharers’ the 
order of the partition officer in their favour had become 
final at the time when the appeal came up for hearing'. 
If the learned District Judge had acceded to the appel­
lant’s request to join them as parties to the appeal', the 
result would clearly have been to deprive these co-sharers 
of the right which they had acquired by reason of the 
order of the partition officer having become final in their 
favour. Moreover, the appeal, as it was framed with.- 
out all the pa,rties in wdiose favour the order liad been 
passed by the lower appellfile court being made respon­
dents, was not in order, and so there was no proper 
appeal before the lower court. The order of the parti­
tion ofiicer being an order jointly in favour of the whole 
body of co-sharers all the co-sharers were necessary 
parties to the appeal- The co-sharers against whom the 
appellant’s objection had been dismissed and against 
whom his right of appeal had become barred by time can, 
as observed by their Lordships of the Judicial Com­
mittee, hardly be regarded as interested in the result' 
of such an appeal to which they' were no parties. 
Viewed from another standpoint, it may be possible to 
say that being necessary parties they were much more 
than merely ‘ 'interested in the result of the appeal” 
within the meaning of order XLI, rule 20 of the Code 
of Civili Procedure, I can, under the circumstt̂ ,nces,
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see no sufficient grounds for interference witli tlie dis-
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cretion exercised bj’ tiie learned District Judge in tiiis

The appeal, therefore, :fails and is dismissed with ifuŝ tMMAT
costs. EAisi'L-jfisA,

Appeal dismissed.

BEYISIONAL CIVIL

Before M q\ Justice Bisliediwar Nath Sfivastavo.
SU B H A N I B E G A M . MU SAM M AT (D e fe n d a n t -applioant)

0. ITilTIAZ AH M AD  IvHAN (PLAINTnTF-OPPOSITB. November, 2.
p a r t y ).  ̂  ^

Liindtaiion /let (IX  o/ 1908), article 7— Household servant, 
memiiiig of— Person emvloyed to collcot house rents and to 
act as conipamon, whether “ household servant”  roithin the 
m-eaning of Article 7 of the Limitation Act.
Held,  that the words “ household servant”  m Article ,7. of 

the Indian Liraitation Act, 1908, must be read cfusirlem 
generis with the words “ artisan, or labourer” wbilch follow 
it and cannot apply to a person who is employed for the pur­
pose of collecting rents of houses and as a com])anion in a 
journey abroad.”

Mr. Beg, for the applicant.
Mr. Ghulavi Imam for Mr. A}i Zdheer, for the 

opposite party.
SrivastavAj J. ;—This is an application under 

Hection 25 of the Small Cause Courts Act for revision 
against the decree, dated the 12tli of May, 1932, of the 
Second AdditionalUJudge, Small Cause Court, Lucknow.

The plaintiff’s case Tvas that the defendant had en­
gaged him on. a monthly salary of Ks.lO for the purpose . 
of collecting rents of her houses and kothi and tliat later 
on the defendant requested the plaintiff to accompany 
her to Mecca and promised to : pay laim at tlie rate of 
Bs.30 per month, with other necessary expenses for the

^Section 26 Ajplicatiori No. 74 of 1932, agaittgit; the of Babu
Sbeo Gopal Mathtr, second Additional Judge, Small Cause Court, Lucknow, 
dated the l2tli of ilay, 1932.


