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APPELLATE CIVIL

Before Sir Syed Wazir Hasan, Knight, Chicf Judge, and
Mr. Justice Bisheshwar Nath Srivastava
BAIJNATH AnND ANOTHER (PLAINTIFFS-APPELLANTS) o.
MAHARAJ BAHADUR aND OTHERS (DEFENDANTS-RES-

PONDENTS) # '

Hindu Law—"‘Ancestral property’” meaning of—Self-
acquired properly of father, if ancestral in the hands of
sons—Mortgage—Right of son to mortgage his share in
such property—Property, if becomes ancestral in relation
to grandson—DMitakshara coparcenary land joint tenancy
estate, distinction between.

Tp Hindu Law the term ‘‘ancestral’’ in its technical sense
can apply only to property belonging to the grandfather and
his ascendants in the male line and in such property the sons,
grandsons and great-grandsons of the person who inherits
it, dre entitled to an interest by birth. Self-acquired pro-
perty of a Hindu father, therefore, cannot be regarded as
“ancestral’’ in the hands of his sons. The sons have no
interest therein by birth. It devolves on the sons according
to the ordinary rules of succession and not by right of sur-
vivorship. Tach son inherits a definite share in the pro-
perty and there is nothing to prevent one of the sons making
mortgage of his share. Such property, however, becomes
ancestral as regards the rights of their sons if they had any.

Atar  Singh ~v. Thakur Singh (1), Mst. Lakhpati v.
Permeshwar Misra (2), Raja Chelikani Venkayyamma Garn
v. Raja Chelillani Venkatarama - Nayyemma (3), Katamo
Natchier v. Srimut Raja Moottoo Vijaya Ragandha Bodha
Goorroo Swamy Periya Odaye Taver (4), and Raja Jogendra
Bhupati Hurri Chundan Mahaptra v. Nityanund Man Singh
{5), referred to.

Though in some respects there is a resemblance between
a Mitakshara coparcenary and an estate in joint tenancy,
vet they miaterially differ in many respects. To say that the

*Second Civil Appeal No. 114 of 1981, against the decree of Thakn
TRachhpal Singh, Districti Judge of Gonda, dated the 18th of December,
1980, upholding the decree of M. Zisuddin Ahmad, Additional Subordinate
Judge of Gonda, dated the 80th of April, 1929.
(1) (1908) T.R., 35 T.A., 206. 9 (1929 T.T.R., 5 Tmck., 681,
(8) (1902) L.R.~ 29 I1.A., 156. (4) (1883) 9 M.L.A., 539.
{5) (1800) T.R., 17 I.A., 198.
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sons held as joint tenants subject to the incident of survivor-
ship is very different from saying that they held it as copar-
cenary prowerty without the right of alienating their share.
Messts. Ali Zaheer and” Ghulam [ mam, for the
appellants.
Messrs. Radha Krishna and Mohammad Husain, for
the respondents.

SrIvasTava, J. :—This is a plaintiffs’ appeal against
the decree, dated the 13th of December, 1930, of the
learned District Judge of Gonda affirming the decree,
dated the 80th of April, 1929, of the Additional Sub-
ordinate Judge of that place. It arises out of a suit for
sale on foot of a mortgage deed, dated the 8th of October,
1918. The mortgage deed was executed by one Shiam
Bshari, who iz now dead, and related to a one-anna
share in village Katha Mafi in the Gonda District.
Shiam Behari was one of the four sons of Munshi
Baijnath, who was at one time in Government service
in the Gonda District. The names of the other three
brothers of Shiam Behari, are Lal Behari, Fatel
Behari, and Kishen Behari. Lal Behari is also dead
and has left a son, Maharaj Bahadur. Maharaj
Bahadur, Fateh Behari, and Kishen Behari, defend-
ants Nos. 1 to 8, respectively, were impleaded as re-
presentatives of the deceased mortgagor, Shiam Behari.
These defendants resisted the suit, amongst others, on
the ground that the property in suit was the joint an-
cestral property of all the four sons of Munshi Baijnath
and that the mortgage by Shiam Behari alone was
incompetent.

Both the lower courts have found that Munshi Baij-

nath in 1891, when he was employed as a Tahsildar in-
the Gonda District, purchased a four annas share in.
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village Katha Mafi in the name of his three sons, Lal .

Behari, Fateh Behari and Kishen Behari.  Shiam

Behari was; born subsequent to ‘this purchase.

After his birth his name was alsd recorded as
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a co-owner in vrespect of the four annas share
along with his three brothers. It has been
found that Munshi Baijnath had no otlfer means
of income except his salary, that at the time of the
purchase his three sons were minors and that the pro-
perty was purchased by Munshi Baijnath benami in
the name of his sons. It has further been found thai
Shiam Behari and his three brothers were joint in
estate and no separation ever took place amongst the
brothers. As a result of these findings of fact, the
courts below arrived at the conclusion that the four
annas share in village Katha Mafi was the self-acquired
property of the father, and on the-latter’s death it
became the joint ancestral property in the hands of his
sons. It was, therefore, held that Shiam Behari was
incompetent to transfer by mortgage any portion of
the property.

The learned counsel for the plaintiffs-appellants has
not - disputed the correctness of the findings of fact
stated above which are conclusive in second appeal.
He has, however, challenged ithe correctness of the
conclusion drawn by the learned District Judge about
the property in the hands of Shiam Behari and his
brothers being joint ancestral property and about
Shiam Behari’s incompetence to mortgage his one-fourth
share.

The rule that the individual interest of a coparcener
in a joint family is not alienable is a corollary from
the principle that, according to the true character of a
Mitakshara joint family, no individual member of that
family can predicate that he bas a certain definite share
in the joint and undivided property of the family. It,
therefore, becomes necessary to find out whether the
self-acquired property of the father when it devolves
on his sons who form members of a joint Hindu family
can, in their hands, be regarded as joint family pro-
perty. According to the well-recognized classification
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of joint family property, it may be divided into three
broad heads :—

(1) Ancestral property.

(2) Property acquired with joint exertion or
with the aid of joint funds.

(8) Self-acquired moperty thrown into the com-
mon stock. Admittedly the share in guestion does
not. fall nnder any of the last two heads. The
question, therefore, arises whether it can be
regarded as ancestral property.

In Sastri’s Hinde Law, 6th edition, page 310, the
learned author observes as follows :—

“The Sanskrit word for ancestral is Szims
(Paitameha) meaning, belonging tofumraz (Pita-
maeha). This word fasras (pitamahka) though it is
ordinarily applied to the father’s father, means in
the plural number, all the paternal male ancestors
of the father in the male line, how high soever.”

Thus, in Hindu Law the term ‘‘ancestral’’ in its
technical sense can apply only to property belonging
to the grandfather and his ascendants in the male line.
In Atar Singh v. Thakur Singh (1), their Lordships
of the Privy Council also have held that unless lands
come to a person by descent from a lineal male an-
cestor, they cannot be deemed ancestral in Hindu Law.

It is also important to note that in the case of an-
cestral property under the Mitakshara law, the sons,
grandsons and great-grandsons of the person who in-
herits it, are entitled to an interest in such property by
birth. According to the Mitakshara #f& Sarad =r ==
wraRe e | property in the paternal or grand-paternsal
estate is by birth’’—Mitakshara, Chapter I, section 1,
paragraph 27. - Colebrooke’s translation of the word
Barn® in this passage as ancestral, is not accurate.
Tts literal and more correct translation is grand-pater-

mnal. Admittedly, the property in’ question in the

~ present case was the sek-acquired propefty of Munsh1
(1) (1908) TuR.. 85 LA . 206,
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Baijnath. His sons had no interest therein by birth.
It cannot, therefore, be regarded as their ancestral pro-
perty. Shiam Behari had no son. If he had a son
born to him, the property, as regards the rights of the
sons, could be described as ancestral property. But
it would be quite incorrect to describe it as ancestral

- property in the hands of Shiam Behari.

The learned counsel for the defendants-respondents
has placed sfrong reliance on cur decision in Musammat
Lalkhpati v. Parineshwar Misra (1) and on the decision
of their Lordships of the Privy Council in Raja Cheli-
kani Venkayyamma Garw v. Rajo Chelikani Venkata-
rama Nayyamme (2), in support of his contention that
the property in suit in the hands of the sons of Munshi
Baijnath must be held to be ancestral. These cases
can be regarded as authority only for what they
actually decide. In Lakhpati v. Parmeshwar Misra
(1), the self-acquired property of the father had de-
volved on his song who were members of a joint Hindu
family. On the death of one of these sons, competition
arose between his widow and his surviving brothers and
it was decided that the property was held by the
brothers jointly with benefit of survivorship and that
the interest of the deceased son would go to his sur-
viving brothers and not to the widow. We have been
unable to discover one word in our judgmient in this
case to justify the contention that the property in the
hands of the sons was held to be joint family property.
We had referred to the decisions of their Lordships of
the Privy Council in Katama Natchier v. Svimut Rajn
Moottoo Vijaya Ragandha Bodha Gooroo Swamy
Periya Odayae Taver (8), Raja Jogendra Bhupati Hurri
Chundan Mahapatra v. Nityonund Mansingh (4). and
Raja Chelikani Venkayyammae Garu v. Raja Chelikani

Venkatarama Nayyamma (2), and on the authority of

these decisions, all that we actually decided was that

(1) (1929) LI.R., 5§ Lmck., 681 -(2) (1902) L.R., 29 L.A., 156.
(89 (1883) 9 M.T.A., 539. (4) (1890) T.R., 17 T.A., 198.
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the property was held by the sons as joint tenants sub-
ject to the rule of survivorship. Referring to the last
naentioned case, we took care to say that it was not
necessary for us to enter into a discussion as regards
the true import of the word ‘‘ancestral’ as used by
their Lordships in a passage quoted by us from their
judgment. Tt is hardly necessary to point out that
though in some respects there is a resemblance between
a Mitakshara coparcenery and an estate in joint
tenancy, yet they materially differ in many respects.
To say that the sons held as joint tenants subject to the
incident of survivorship is very different from saying
that they held it as coparcenary property without the
Tight of alienating their share.

In Raja Chelikani Venkayyamma Gavr v. Raja Cheli-
kani Venkatarama Nayyamma (1), the question was as
" regards property inherited by the grandsons from their
maternal grandfather. It was held that “‘in the hands
of the grandsons, it was ancestral property which had
devolved on them under the ordinary law of inheri-
tance,”” and that they held it jointly with the benefit
of survivorship. Bui in view of the meaning given
to the word ‘‘ancestral” by their Lordships of the
Judicial Commitiee in the latter case of Afar Singh v.
Thakur Singh (2), vreferred to above, it is
difficult to say that their Lordships intended to use
the word ‘‘amcestral’”” in relation to the maternal
grandfather’s estate in its technical sense. It
is not necessary for us to enter into an elaborate
discussion of this decision as the case before us
does mot involve any question regarding the
estafe of a maternal grandfather and has, therefore,
no direct bearing on the present case.

Lastly. it is admitted tha% on the death of Munshi
Brijnath the property in question devolved on his sons

according to the ordinary rules of succession and not
(1) (1902) L.R., 20 LA, 156. (2) (1908) L.R., 85 LA, 208.
' 3 om
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1932 by right of survivorship. Each son, therefore, inherit-
Bavswm  ed @ definite shave in the property. This would clearly
saminas  dlistinguish it from a case of joint family property in
Bansovr.  pegpect of which it is impossible for a coparcener to

say that he has any definite share. Therefore, the
Srivastave, Teason. underlying the rule that the individual interest
I of a coparcener cannot he transferred, does not exist

in the case.

For the above reasons we are of opinion that the:
share in suit was not held by Shiam Behari as joint
family property and that there was nothing to prevent
his making a mortgage of it.

We would accordingly allow the appeal, set aside
the decision of the lower court and decree the plaintiffs’
claim for Rs.2,363-10-0 together with interest at annas.
12 per cent. per mensem from the date of suit till six
months from today and future interest till the date of
realization at annag 8 per cent. per mensem together
with costs in all the courts. If the money is not paid:
by the date fixed, the mortgaged property shall be sold.
A decree for sale in the prescribed form will be prepared,.
but the provision as regards the personal decree will:
be scored out.

Hiasan, C. J. :—T agree.

Appeal allowed..
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APPELLATE CIVIL

Before Sir Syed Wazir Hasan, Knight, Chief Judge and
Mr. Justice Muhammad Raza

BRIIJNATH SHARGHA, PANDIT AND OTHERS
(DEFENDANTS-APPELLANTS) V. LAKSHMI NARAIN
KAUL, PANDIT (PrAINTIFF-RESPONDENT),®

Breach of trust—DBrother depositing articles for safe custody
with another brother—=Some of the articles deposited not
returned—Sutt for recovery of the missing articles—Court
whether can give a decree for the value of the Mmissing

- articles—Liability of brother for breach of trust—Hindu
Law—Debt and liability for missing goods, if Avyavaha-
rika—Deoth of defendant—Legal representatives, whether
tiable for the articles misappropriated—Maxim actio per-
gonalis morifur cum persona, applicability of—Interest, if
cant be awarded on the value of missing arlicles decreed by
way of damages.

One brother handed over to the other brother a box eon-
taining jewellery and gold coins for safe custody, but when
the box was returned it did not contain a number of arficles
kept in it and a suit was brought for the recovery of the
missing arficles. The defendant died during the course of

trial and his legal representatives were substituted in his

‘place:

Held, that the position in which the two brothers stood
with regard to the box in question was one of trust which the
giver of the bhox reposed in the taker of it and the subsequent
disappearance of a large number of articles from the box was

clearly a breach of trust on the part of the taker and any

loss that resulted to the depositer must be made good by
the taker. : v
Held further, that the maxim actio personalis moritur cum
persona does not apply to the case which falls within one
of the several exceptions to it. , ’
The suit must be taken to be in substance an action to

recover the specific articles which were found to be missing
when the box was returned. But as a decree for the delivery

*Gecond Civil Appeal No, 64 of 1981, against the deores of Kham
Bahadur Mahmud Hasan, Additionsl District Judge: Tuckngw, -dated the
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20th of October, 1930, affirming the deeres of Syed Yaqub Ali Riivi. Sub

ordinats Judge, Malihabad, Lucknow, dated the 1061'\ of Jenuary, 1980.
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of those articles would be infructuous as they no longer exist,
the court having jurisdiction to do so, could decree in favour
of the plaintiff the value of these articles. It cannot be
held in such a case that it was a claim for an unliquidated
and uncertain sum of money. On the other hand, the claimi
and the decree represent the ascertained and market value
of the missing articles. Phillips v. Homfray (1), referred to.

The essence of the transaction between the two brothers
was that one stood in the position of a trustee to the other
and if any loss is incurred by one, by reason of the breach
of trust on the part of the other, the duty to make good the
loss is highly moral and lawful and the debt to which he
rendered himself liable by the fact of the articles being mis-
sing was not aoyavaharika but was vyavaharika. Chhakuri
Mahton v. Ganga Prasad (2), relied on.

In the case of a decree for the value of articles lost by
breach of trust interest should not be allowed as the decree
in its very nature is one for damages and allowing interest will
be tantamount to awarding damages upon damages.

Mr. Hyder Husain, for the appellants.

Mr. Makund Behori Lal, for the respondent.

Hasaw, C.J., and Raza, J.:—This is the defend-
ants’ appeal from the decree of the Additional District
Judge of Lucknow, dated the 20th of October, 1930,
affirming the decree of the Subordinate Judge of
Malihabad, dated the 10th of February, 1930, except in
the matter of a small sum of money for interest which
the court of first instance had refused to award to the
plaintiff but which the learned Additional District
Judge has allowed.

" The facts of this case are very simple. There were
four brothers, two of whom were Sri Krishen Kaul and
Bishnath Shargha. The difference in the caste name
was due to the adoption of one of them. Some time
ago Pandit Sri Krishen Kaul handed over a box for
safe cusfody to his brother Pandit Bishnath Shargha.
The box contained jewellery and gold coins. But the
box, when opened after it was returned by Pandit

Bishnath Shargha to Pandit Sri Krishen, did not con-
(1) (1888) L.R., 24 Ch, D., 430. (2 (1911) LL.R., 29 Cale., 862.
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tain a number of the arbicles which it had originally
contained when it was delivered to the former by the
latter. There is no dispute in this case now as to
what the missing articles were nor as to their value.
Pandit Sri Krishen Kaul died in January, 1928 and
the suit out of which this appeal arises was instituted
by his legal representative against Pandit Bishnath
Shargha. During the pendency of the suit, Pandif
Bishnath Shargha also died and in the array of defend-
ants were then impleaded his representatives.

The courts below have given a decree to the plaintiffs
against the defendants for a sum of Rs.2,264 as rep-
resenting the value of the missing articles.

- In support of the appeal before us, three points were
argued by the learned counsel for the appellants :

(1) That the finding of the lower appellate court
that there existed a contract between the two
brothers for the re-payment of the value of the
missing articles is not based on evidence,

(2) That the suit abated on the death of Pandit
Bishnath Shargha, and

(8) That no decree could be passed against the
defendants because Pandit Bishnath Shargha
must be deemed to have been guilty of criminal
breach of trust, it being admitted that he and the
present defendants formed a joint Hmdu fam11§
- governed by the Mitakshara law.

Ac; to the first point, very little need be said. The
learned Additional District Judge on the question of
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contract refers both to oral and documentary evidence

and at the hearing of the appeal we were taken through
that evidence. We are unable to hold that there is no
evidence in support of the finding, though it may be
reasonably urged that there is no sufficient evidence.

The finding is, therefore, conclusive in second appeal..
Be that as it may, it seems fo us that on the facts ad-

mitted and found by the lower appellate court, the
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position in which the two brothers stood with regard
to the box in question, was one of trust which the giver
of the box reposed in the taker of it. The subsequent
disappearance of a large number of articles from the
box was clearly a breach of trust on the part of Pandit
Bishnath Shargha and any loss that resulted to Pandit
Sri Krishen must be made good by Pandit Bishnath
Shargha. We, therefore, reject the first point urged
in support of the appeal.

As regards the second point, we are of opinion that
there is no substance in it either. It was argued that
the mazim actio personalis oriluy cum persons
applied to the present case. Bui to this maxim there
are several exceptions and we think that the present
case falls within one of such exceptions. If we may
respectfully say so, the judgment of Bowen, L.J., in
the case of Phillips v. Homfray (1), is most illuminating,
His Lordship said:

“The only cases in which, apart from questions
of breach of contract, expressed or implied a
remedy for a wrongful act can be pursued against
the estate of a deceased person who has done the
act, appeared to us to be those in which property
or the proceeds or value of property, belonging to
-another, have been appropriated by the deceased
person and added to his own estate or moneys.

- In such cases, whatever the original form of action,
it is in substance brought to recover property or
its proceeds or value, and by amendment could be
made such in form as well as in substances. In
such cases the action, though arising out of a
wrongful act, does not die with the person. The
property or the proceeds or value which, in the
lifetime of the wrongdoer, could have been recovered.
from him, can be traced after his death to his
assets and re-captured by the rightful owner there.

() (1883) L.R., 24 Ch., Div.. 489,
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Bus it is not every wrongful act by which a wrong- 1982
doer .indirectly benefits that falls under this head, Bmr Nam
if the benefit does mot consist in the acquisition of “pamoe:
property, or its proceeds or value. Where there _ >

M . . ESHMI
is nothing among the assets of the deceased that Naraw
in law or in equity belongs to the plaintiff, and the =™
damage which have been done to him are unli-
quidated and uncertain, the executor of a wrong- Hasem ¢ S
doer cannot be sued merely because it was worth
the wrongdoer’s while to commit the act which is
complained of, and an indirect benefit may have

been reaped thereby.”’

The present action must be taken to be in substance
an action to recover the specific articles which were
found to be missing when the box was returned. But
as a decree for the delivery of these articles would be
infructuous as they no longer exist, the court having
jurisdiction to do so, has decreed in favour of the plain-
1iff the value of these articles. Tt cannot be said of
‘the present case that this was a claim for an unliquidated
and uncertain sum of money. On the other hand, the
-elaim and the decree represent the ascertained and
market value of the missing articles.

Under the third point it was argued that the debt
to which Pandit Bishnath Shargha rendered himself
liable by the fact of the article being missing, was not
“Vz;aq;ahamka” but that, on the other hand, it was

“avyavaharika’, having been incurred by an act of -
criminal misappropriation. We are unable to accept
this argument. The essence of the trapnsaction between
the two brothers was that one stood in the position of
a trustee to the other and it seems to us that if any
loss is incurred by one, by reason of the breach of trust -
on the part of the other, the duty to make good the
loss is highly moral and lawful. This qubject is dis-
cussed at length in the judgment of the late Sir
ASHUTOSH MUKERJI 1n the case of Chhakum Mahion
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132 v. Ganga Prasad (1), and it will serve no useful pur-
B Narm POSe to repeat that discussion in this judgment.

AneE, The lower appellate court has allowed interest in
e ' favour of the plaintiffs on the value of the articles of
ARSHEMI

amary  Which they have been deprived by reason of the acu of
Bat the late Pandit Bishnath Shargha. We are of opinion
that there is no ground for allowing interest. The
Hasan, . J. decree in its very nature is one for damages and
and Boss, 7 gllowing interest will be tantamount to awarding
damages upon ddamages. We, therefore, modify the
decree of the lower appellate court in the matter of
interest and direct that the plaintiffs shall not be
allowed any interest. The rest of the appeal is dis-

missed with costs.

A ppeal partly allowed.

APPELLATE CIVIL.

Before Syed Wazir Hasan, Chief Judge, and
~Mr. Justice Bisheshwar Nath Srivastava,

1931 SAEED AHMAD KHAN, SATYED, AND oTEERS (PLAIN-
Decem. TIFFS-APPELLANTS) ». RAJA BARKHANDI MAHESH
ber, 25 PRATAB NARAIN SINGH (DEFENDANT-RESPONDENT).*
Transfer of Property Act (IV of 1882), sections T4 and 76
(9)—Mortgage—Subrogation—IMoney left with mortgagee

for payment to prior mortgagee—Intention to extinguish

prior mortgage—Larger amount paid to prior mortgagee than

the amount left—Redemption Suil—Excess amount paid by
subsequent mortgagee, if it can be clatmed as prior charge—
Mortgagee obtaining possession over certain plots nok

tncluded in mortgage deed—Mortgagee obtaining rent

assessed on such plols against mortgagor and obtaining

decrees for rent—DMortqagee’s liability to account for pro-

fits of those plots in the redemption suit—ILambardar—
Mortgagee’s right to claim accounting from lambardar for
rent realized by him from mortgaged propﬂrt7j»~Morl;qaaor’
happening to be lambafrclar—Pfroﬁis realized by lambardar,
if they can be gome into in redemption swit—Accounts—IM ori-

*First Civil Appeal No. 15 of 1931, ageinst the decree of Pandit
Baij Kishen Topn, Additional Subordinate Tudge of Bara Banki, -dated
the 10th -of October, ¥)30. °
1y (1911) IL.L.R., 39 Cale.. 862.



