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APPELLATE CIVIL

Before Sit Syed Wofcir Hasan, Knight, Chief Judg^ and Mr.
Justice MuJianimad Raza

1932 eAM  NAEE3H SINGH, Bx\BU (Defendant-appellant) v .
CHIEKIJT AND ANOTHEE, PLAINTIFFS, AND OTHIES, 
DEFENDANTS (BeSI'ONDENTS) *

Emclence Act (J of 1872), sectipn 90— Thirty years old 
document— Presumptiowi about genuineness of documents, 
thirty years old, when to he drawn— Shankalap deeds, 
’produced for first time, presumption about— Literate 
executants not'' signing effect of— Civil Procedure Code 
(Act V of 1908), section 107, and order XLI ,  nde 27—  
Additional evidence— Ap2')ellat\e court’s power to admit 
additional evidence— Discretion to he exercised sparingly-— 
Court admiitting additional evidence without recording 
reasons for doing so— Admissihility of.
The wording of section 90 of the Indian Evidence Act, I  

of 1872, shows thiat it is not compulsory npon any Court 
before whom a document purporting to 'be 30 years old is 
produced to presume that the said document as genuine. The 
section only gives a discre-tio-n to the court that if under the 
circumstances established 'in a case it considers proper to 
raise such presumption it c&.n do so. The court should be 
very careful about raising any presumption under th,is section 
in favour of old deeds of shankalap which are produced 
practically for the first tin|e during the trial of suits in which 
proprietary rights are set up on the basis of those deeds.

Even if the deeds miay be presumed to be genuine by a court 
under section 90, th-e question arises how far does that 
presumption go ? If the deeds do not bear the signature of the 
executants who admittedly could write their names, it cannot 
be presumed that they were reallĵ  executed by them to grant 
sham.Mlap 'pa.Um.

The presumption that arises under section 90 of the Evi­
dence Act only extends to the genuineness of the old documents 
coming from proper custody; it does not further go to the 
extent of holding that the document was, in fact, executed by 
person possessed of the requisite authority.

■̂ Second Civil Appeal No. 3  ̂ of 1931, ng-ainst the decree of M. Zia-ncl- 
din Ahmad,_ Subordinate Judge of Sultanpur, dated the 29t.b of October, 
1930, reversing the decree of Babu Kali Charan Agarwal, MTmsif, SnHanpm, 
doted, the 2nd of .Tann'arĵ , 1930.



The appellate, court has discretion to admit additional 1982
evidence for substantial cause. But such power given under 
section 105 and order X L I, rule 27 of tilie Code of Civil Proce- nabksh 
dure, Act Y  of 1908; should be exercised very sparingly by the Siicgh 
court and great caution should be exercised in admitting new chiektit. 
evidence. Where there is no lacuna or defect to be filled up 
or remedied and no substantial cause for taidng additioiial 
evidence, the so-called additional evidence, as it stands, is 
legally inadmissible and must be left out of consideration in 

-disposing of the case. Where the additional evidence is 
admitted by the lower appellate -coiu’t without recording 
.reasons for doing so and it 'is clear that such evidence was 
not required by the court, the addiiticnal evidence is legally 
inadmissible and must be left out of consideration in dispos­
ing of the case,

Messrs. Ali Zalieer, GImlam Imam and Garqjat 
Sahai, for the appellant.

Messrs. Hyder Husain and MahaMr Prasad, for the 
Tespondents.

Hasan, C. J., and Baza, J. :— These two second 
■appeals (Nos. 34 and 35 of- 19B1) arise out of two 
suits (Nos. 92 and 93 of 1929), brouglit by the plain­
tiffs against' Babii Eam ISTaresh Singh, Taiiiqdar 
of Garabpur (defendant No. 1), for declaration of their 
under-proprietary rights in two holdings; one in 
village Bisuhi and the other in village Ananpur 
Bliiklmipur in the district, of Sultanpur.

The plaintiffs’ case was that they and the defendants 
Nos. 2 and 3 are entitled to claim under-proprietary 
rights in the holdings in suit, as tlie descendants of one 
SuMi Lai Misra. Sukli Lai had two sons, jiamely 
0-anga and Sarju, The plaintiffs and tlie defendants 
Nos. 2 and 3 belong to the line of Sarju. The line of 
Ganga became extinct when Ham Das died cliildless in 
or about 1926. The plaintiffs allege that they are the 
legal representatives of B.am Das, deceased. Ram Das 
alone was, admittedly, in possession of the holdings in 
suit. He was recorded as a mere 't'enaî  of the lands
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1932 in 3U.il] i n  tlie village papers. The names of the
eIm defendants Nos. 2 and 3 alone \vere entered in the

yiliage papers as mere tenants of the lands in suit after 
 ̂ tlie death of Bam Das. Neither Ram Das nor any

other descendant of Sukh Lai was ever recorded under­
proprietor of the lands in suit. The plaintiffs how-

mriaẑ a, f. v̂er, broug'ht the present suits in 1929 challenging the
entries in the village papers and alleging that they and 
their co-sharers, the defendants Nos. 2 and 3, are 
entitled to claim under-proprietary rights in the 
lands in suit as against the Talnqdar of Garabpur 
(defendant No. 1).

The plaintiffs based their title on two old shankalap- 
namas (exhibits 7 and 15) alleged to have been granted 
to their ancestor Snkh Lai in the Nawabi time by the 
then taluqdars of Garabpur. Exhibit 7 (of suit 
No. 92) is alleged to have been executed by Bakhta war 
Singh, Talnqdar, in respect of l l  bighas 5 biswas land 
in village Ananpur Bliikhaipur on the BOth of July, 
1835. Exhibit 15 (of suit’ No. 93) is alleged, 
have been executed by Musamm.a:t Sheo Kuar, Taluqdar, 
in respect of 21 bighas 5 biswas land in village 
Bisuhi on the 14th of July, 1829. It is a pecu­
liar circumstance for which no explanation is forth­
coming that no suit was broughii at th,e time of the 
regular settlement for the purpose of obtaining 
decrees establishing the existence of under-proprietary 
rights on the basis of the shmildap-mma in question. 
It appears that the plaintiffs claimed under-proprietary 

, rights by virtue of the in^question for
the first time in the Revenue Court when they applied 
for correction of the entries in village papers in the 
year 1928. Their applications were rejected by the 

/Revenue Court on the; 3rd of: March, 19^8, and then 
they brought the present suits in May, 1929.

The plaintiffs’ claim was resisted by the Taluqdar, 
defendant No.-l, on varioijs grounds. The defendants-
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Nos. 2 and 3, of course, admitted tlie pjaintiffs’
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claim. eam
Botli tlie suits were tried together and dismissed by ŝ5?h 

tlie learned Muiisif of Siiltanpiir on the 2nd of 
Janua^5  ̂ 1.930. He found that the pedigree on which 
the plaintiffs relied was not proved, that the pa’ttas  ̂
(shanhalap-namas) set up by the plaintiffs were not and Raza] /  
genuine, that it was not proved that the alleged 
pattas were granted by competent persons and that the 
declaratory suits brought by the plaintiffs on the basis 
■of the pattas in question were not maintainable.

The plaintiffg Nog. 4 and 6 alone appealed and their 
'appeals were allowed by the Teamed Subordinate Judge 
of Siiltanpur on the 29th of October, 1930. He 
disagreed with the findings of the learned Mnnsif on 
all the poinis mentioned above and decreed the 
plaintiffs' claim in respect of the holdings in both the 
villages in.entioned above.

The defendant No. 1 has now come to this Court in 
'Second appeal.

In our opinion these appeals should be allowed.
The principal point for detemination in these 

appeals is whether the sliankaUf-iiamas in question 
(exhibits 7 and 15 mentioned above) are genuine and 
valid. If this question is decided against the plaintiffs 
'their suits must fail. The learned Subordinate Judge 
has presumed the in question to be
genuine under section 90 of the Evidence 
disregarding all the entries in the village papers from 
the time of the first regular settlement up ■
■present time and the conduct o f : all the persoiis wlrry 
lield the lands in suit from time to time before the 
institution of the present suits. Section 90 of the 
Evidence Act lays down—

“ Where any document, purporting or nrover! 
to be thirty years old, is produced from any



1932 custody wliicli the court in the particular case-
considers proper, the court may presume that the . 
signature and every other part of such document,, 
whicli purports to be in the handwriting of .myOHIP IvTJT a 5 1 • » Iparticular personj is in that person’ s handwriting,_; 
and, in the case of a document executed or 
attested, that it was duly executed and attested., 
by the person by whom it purports to be executed 
and attested/’

The wording of the section shows that it is not 
compulsory upon any court before whom a document 
purporting or proved to be thirty years old is produced 
to presume that the said document is genuine. The- 
section only gives a discretion to the court that if 
under the circumstances established in a case it consi­
ders proper to raise such presumption it can do 
so. The courts should be very careful about' 
raising any presumption under section 90 of the 
Evidence Act in favour of old deeds of shanlmlap' 
which are produced practically for the first time during 
the trial of suits in which under-proprietary rights are' 
set up on the basis of those deeds. Jhe grounds on 
which the learned Subordinate Judge has presume'd' 
the deeds in question to be genuine do not appear to us 
to be good grounds, but as h© has presumed them to be 
genuine under section 90 of the Evidence Act, we do 
not think it proper to interfere with his discretion in' 
the matter. The deeds in question, as they are, may be 
presumed to be genuine, but the most important 
question to be decide  ̂is—how far that presumption can 
■go'? We have examined the shankalap-namas in 
question very carefully. We find that the deeds in 
question do not purport to have been signed or eYQn 

by the executants. There can be no question of' 
''mark"’ here as it is admitted that the executants were 
not unable to write. “ Sign”  includes “ mark”  witH 
reference to th t̂ person only who is unable to write his'
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name [see section 3(52) of tlie General Clauses Act, X  1932

of 1897]- As it is admitted that both Musammat 
Sheo Knar and Bakhtawar Bingli were able to write 
their names, the deeds in Question must have borne  ̂ "

-*- C h t e e t it ,

their signatures, but the fact is that the}̂  do not bear q 
their signatm’es. There are some Hindi writings ai 
the top of the deeds in question, but 'iiiese vvi-j tings anrRam, 1
cannot be (or cannot take the place of) their signatures.
We do not know in whose handwriting are the said 
Hindi writings. There is something at the top of 
exhibit 7 which is said to be a seal, but it cannot be 
deciphered and there is nothing to shoŵ  that
Bakhtawar Singh had a seal and the deed in question 
bears his seal. Under these circumstances it ia
impossible to hold that the deeds in qnestion were
mdAlj eocecuted by the persons by whom they are alleged 
to have been executed. "We are not, therefore, prepared 
to hold that the sJian'kalap pattas in question were 
really granted to the plaintiffs’ ancestor Sukh Lai by 
Bakhtawar Singh 'and Musammat Sheo Euar (respec­
tively) as alleged by them (plaintiffs).

It is admitted that the plaintiffs failed to establish in 
the first court that the grantors of the alleged shankalap 
pattas were competent to grant them to the plaintiffs’ 
ancestor as alleged by them. It should be borne in 
mind that the question of competency was specifically 
raised in defence. The learned Subordinate Judge,
however, admitted additional evidence (documentary), 
on the plaintiffs’ application, and held on the strength 
of that evidence that the grantors of the 
pattas in question had power to giant them to the 
plaintiffs* ancestor as alleged by them (plaintiffs).
He has observed in his judgment as follows ;

“ But for the evidence now produced before me 
the power of the grantors could no| be established 
and no declaration could be granted."’
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1932 The appellant contends that the learned Subordinate
Judge ought not to ha^e allowed the respondents 

ŝS h produce additional evidence in appeal. In our 
fl. opinion this contention is well founded- As pointed

chiektjt. Kazim Husain y . SJiaMb^u Nath (1),
the appellate court has a discretion to admit additional 

mTrnza' J evidence for substantial cause, but the power given 
under section 107 and order X L I , rule 27 of the Code 
of Civil Procedure should he exercised verj?- sparingly by 
the court and grave caution should be exercised in 
admitting new evidence. Where there is no lacuna 
or defect to be filled up or remedied and no substantial 
cause for taking additional evidence, the so-called 
additional evidence, as it stands, is legally inadmissible 
and must be left out o f  consideration in disposing o f 
the case. Since then, we have tvv̂ o decisions of their 
Lordships o f the Judicial Committee on the point 
under consideration.

The follov^ing observations were made by their 
Lordships o f  the Judicial Committee in the case o f 
Parsotham ThaMir v. Lai Mohar TJiaJmr (2) :

“ In their Lordships’ opinion this additional 
evidence ought not to have been admitted • . . 
The provisions of section 107 o f the Code of 
Civil Procedure, as elucidated by order X L I, rule 
27, are clearly not intended to allow a litigant who 
has been unsuccessful in the lower court to patch 
up the weak part of his case and fill up omissions 
in the court o f appeal'. Turning to the provisions 
of rule 27, clause 1(a) has no application in the 
present case. Under (1)(&) it is only where the 
appellate court requires it (i.e. finds it needful) 
that additional evidence can be admitted. It 
m.a,y be required to enable the court to pronounce 
iudgment, or for any other substantia! cause, bui 
in eitber case it must be the court that requires it.

. (1931) 8 O.W.N., 627. (2) (J931) M ., '58 IX . 254.
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V.
CHIRILtIT

This is tlie plain grammatical reading of the sub- 
clause. The legitimate occasion for the exercise eam
of this discretion is not whenever before the 
appeal is heard a party applies to adduce fresh 
eAddence, but ‘when on examining the evidence, as 
it stands, some inherent lacuna or defect becomes 
apparent’ . This is laid down in the most positive ani Ram, J.

terms by Lord JlOBR'RTm'N in Kessowji Issur v.
G. I. P. Uailway (1). He was dealing with the 
words of section 568 of the Code of 1882, but they 
are substantially the same as those in order 
XLI, rule 27, of the present Code. It may well 
be that the defect may be pointed out by a party, 
or that a party may move the court to supply the 
defect, but the requirement must be the require­
ment of the court upon its appreciation of the 
evidence as it stands. Wherever the court 
adopts this procedure, it is bound by rule 
27(2) to record its reasons for so doing, and 
under rule 29 must specify the points to 
which the evidence is to be confined and record 
on its proceedings the points so specified. Their 
Lordships regret to find that, so far as the record 
■discloses, none of these conditions was complied 
with in the present case. Reference has been 
made in this connexion to certain observations 
cdntained in the judgment delivexed by Mr.
A meer Ali in Jfidarjit Prataf Sa^
Singh (2). The question in that case was as to 
the power of the Board to admit additional dOGu- 
ments which the High Court had reiecteclV and 
this power is not in any way restricted or governe'd 
by the provisions of the Code. If any incidental 
remarks appearing in this judgment have 
occasioned any doubt as to the meaning of the 
rules above referred fo, or the conditions under

ri) (190?) L.R,, 8d I.A., 115f l33), (2) (1923) L.B., 50 T.A., 183.
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iii32 -wiiicli tlie discretion of the appellate court is to be
' iiljr exercised tlieir Lordships desire to empliasize.

their view that tlie correct practice in the matter
 ̂ is as they have now defined it in accordance with

CHIRKtlT. , >■

the plain words of the Code/"
To the same effect is the decision of their Lordships 

and̂ Sifa, j. of the Judlcial Coinmittee in the case of Manmohan 
Das V . Ram Dei (1). In that case their Lordships had 
discarded entirely the oral evidence which had 
been taken by the appellate court in contravention of 
the provisions of order XLI, rules 27 and 29 of the 
Code of Civil Procedure.

In the cases before us the plaintiffs had applied for 
amendment of their plaints and for admission of 
additional evidence should their applications for 
amendment be not granted by the court. Their applica­
tions for amendment were not granted by the 
learned Subordinate Judge, but he admitted the 
additional evidence (documentary) in question. It is 
difficult to understand what the learned Subordinate- 
Judge meant by noting in the proceedings that the' 
plainti:ffs had applied for permission to withdraw from' 
their suits with liberty to bring fresh suits. We find nO' 
such applications in the records of the appellate court.. 
It may be that he took the applications for amendment 
to be applications for permission to withdraw from the 
suits with liberty to bring fresh suits. Be it as it may, 
he admitted the additional evidence in question on the 
plaintiffs’ application without recording his reasons for 
doing so- It appears that the applications were 
opposed by the contesting defendant, but they were 
eventually g'ranted by the court "for the ends of 
justice” . The defendant also was then _allowed to 
produce some additional evidence in rebuttal. It is 
clear that the additional evidence in question was not 
required- by the court. In our opinion the learned

H) (1981) A.L.J., ooO : P> O.W.N. P36.
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Subordinate Judge was wrong in admitting tiie 
additional evidence. He- ougiit not to have allowed the 
plaintiffs to produce additional evidence in appeal and 
tl-ie additional evidence admitted by liim iiinst be 
entirely discarded. The additional evidence in ques­
tion is lefi'ally inadmissible and must be left out of con-

„ , , . Hasan, C. I.sideration in disposing of these cases. ' vV lien tnis ai-j Raii'a, j. 
evidence is discarded, nothing remains fo snpporl: the 
finding of the learned Subordinate Judge that the 
grantors of the shanlmlap-namas in question had power 
to grant them to the plaintiffs’ ancestor in respect of 
the holdings in suit. The presumption that arises 
iinder section 90 of the Evidence Act only extends .,̂ to 
the genuineness of the old documents coniinê  from 
proper custody; it does not further go to the exten? of 
holding that the document was in fact executed by 
persons possessed of the requisite authority.

The result is that we allow these appeals and setting 
aside the decrees of the learned Subordinate Judge 
restore those of the learned Munsif. The appellant 
will get his costs from the respondenls in all the 
courts.

Af'peal alloiceLf.
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