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proceeding, until aboul fifteen months after it had been acted upon.
In our opinion the objection is not a bond jide one, and is made
solely for the purpose of gaining time. We think therefore that
no effect should be given to it.

We accordingly set aside the decisionof the Subordinate Judge,
and direct that the execution do proceed.

The judgment-creditors aro entitled to their costs.

8. 0. G. Appeal allowed.

PRIVY COUNCIL.

IMDAD HUSAIN (Pramntizr) o, AZIZ-UN-NISSA AND OTHRRS
{DEFENDANTS.)
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[On appeal from the Court of the Judicial Commissioner of Oudh.] December 7.

Mortgage—HMortgage dating from before the annevation of Oudh—Redemption
Act XTIT of 1866—Under-proprietary rights of third pariies in adverse
possession, with o sub-settlement, of one of the villages moripaged—
Limitation under Act XV of 1877,

In 1854, before annexation (1856), the owner of a tuluka of ten villages
made & usufructuary mortgage of the entireilaka to a neighbouring faluk
dar. The mortgagor died in 1857, leaving & winor son, t{o whom, during
the events that followed, the mortgage was unknown,and whose attempts

to estsblish an imherited right to the' mortgaged iake against the faluk-

dar were ineffectual, whilst that ignorance lasted.

The confiscation of 1858 had, at one time, swept away all rights, whe-
ther of thie talukdar, who was mortgagee, or of the mortgagor's heir
toredeem, or of any under-proprietors on the élala.

This effect was thus counferactod: In' the settlement of 1853-60
adjustments were made of the ownership of property, and in this case settle-
ment was minde with the falukdar of bis larger falukdari estats, in which
the mortgaged ilaka was, at the same time, incowrectly includéd as part. The
right of redemption was restored by Act XIIT of 1866, the mortgagor's
heir being, however, unaware of his title to redeem any mortgage. Under-
proprietary rights were restored by order of Govermment in 1859. Such
rights were, with o sub-sottlement, decreed by a Settlement Court on 8lsl
July 186G, in one of the villages of the mortgaged dlaka, in favour of a
claimant, through whom the defendants in this suit now ade title.

In 1881 the mortgagor’s heir, having by that time discovercd the
existence of the mortgage of 1854, sued the heir of the mortgagee to enforce

¥ Present : Lorps Hoprouvss, MAcragaTEN and Mognis and Sik R. Covorr.
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the right to redeem. e obtained agninst the fulukdar, ag such heir, o
decree for possession of nine of the villages in theilaka (1), but the tenth
was in the hands of the under-proprietors abovementioned, whom he sued
for possession of it in 1887,

Held, that, inasmuch as the defendants wore, by the decree of 1866,
extablished as owners of an under-proprietary right, becoming thereby

.entitled to a sub-settlement which they had obtained, their possession was
adverse to aoy one claiming to be taluldar, or superior proprietor, of
dlie samo estale ss well ag to others. The defendants’ possession, with'

title, dating feom 1866, al latest ; the lapse of time barred this suit under
Act XV of 1877. -

Arreal from a decres (80th July 1889) of the Judicial
‘Uommissioner aflirming a decree (30th July 1888) of the District
Judge of Faizabad, dismissing the appellant’s snit.

The plaintiff, now appellant, brought this suit on the 20th
January 1887, claiming from the defendants, now respondents,
propristary possession with mesne profits of mouza Cheton,
one of ten  mouzas making up one entire ¢laka, in the
Faizabad District, named Jiapur, mortgaged in 1854 by the
plaintif’s  father, Hafiz Ali, to a neighbouring talukdar,
Tafazzul Husain, The mortgage was usufructuary, and was
redoemable on payment of Rs. 2,000, The mortgagee was
to have possession, paying one-seventh of the profits to the
mortgagor and his heirs, the rest to be credited for intorest.

The present suif, for one village, was the sequel to a redemp-
tion suit which was finally decided by this Committes on the 16th:
March 1888 against the representative of Malik Hidayat Husain,
the brother and successor of Tafazzul. That appeal was Amanat
Bibi v, Imdad Husain (1), in which the right to redeem theabove’
mortgage was decreed to the present plaintiff, and possession of
nine villages of tho mortgaged ilaks. Bui the tenth mouzd
Chelon was held by third parties, the present defendants, claiming'
to be under-proprietors with a sub-settlement, as decreed to them,
in the course of a settlement in 1886, by a Settlement Court on
the 81st July in thab year. To complele posssssion of the' entire’
ilaka mortgaged in 1854 by obtaining possession of Cheton, was’

(1) I. L. R., 15 Cule., 800 : L. B., 15 L. A., 106.
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the object of this suit ; and thoe principal question was whether
it was barred by limitation ; that depending upon whether the
dofendants had held for the period of limitatiou by a title adverse
to that of the plaintiff,

Hafiz Ali died in 1857, leaving the plaintiff, his son, then a
minor. Tafazzul Husain remained in possession of Jiapur, and, after
property in Qudh had undergone the general confiseation pro-
¢lsimed by Tiord Canningin 1838, followed by the restorations
of 1859, at the summary settlement, Taluzzual obtained setflomont
of the talukdari of Samanpur,and of the daka of Jiapur as part
of it ; afterwards getting a sarad which covered hboth. However,
litigation arose. Claimants of the family of Hafiz Ali, among
whom was Imdad Husain, the plaintiff, then brought suits to have
it declaved that they had interests in dJiapur. DBut the plaintiff
was unaware that the transfer of Jiepur to Tufuzzul had heen
made by mortgage, and put his claim, which he preferred in July
1863, on the erroneous ground that he was entitled to have snb-
sottlement of the dlaka made with him, as having inherited an
undet-proprietary tenure therein, which had existed under the
Nawabs. This he was unable to prove, and in 1868 his suit was
dismissed.

In the report in I. L. R, 15 Cale., 800, an account is given
(pp. 802, 803) of the varions attempts made by Imdad Husain
ta obtain recoguition of a right ou his part to Jiapur. At length,
after litigation carvied through 1866, 1867 and later, Imdad
Husain was a party in 1877 to a suit brought by one Mehdi Ali,
his cousin, against Hidayat Husain, the heir and successor of
Tafazzul 3 and in that suit Mehdi Al alleged that a mortgage
in the terms above stated had been executed in 1854 by Hafiz Al
as agent for him. It was foand that Hafiz Ali had nob acted in
the transaction as an agent, and tho suit was dismissed.

Imdad Husain, thus having been informed of the existence
of the mortgage, brought his suit on the 25th January 1881 for
the redemption thereof, with the result that he oblained a decree
for the possession of the wholo ilaka of Jiapur (the mortgage

having paid itself off), save one village, now the subject of this
suit,

Asto this village, Cheton, one Afzal Husain, father of
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Muhammad Husain, the first defendant in this suit, and husband
of the respondent, Soghra Bibi, filed his petition on the 10th
November 1865, in the Court of the Settlement Officer, alleging
that Cheton was his ancestral zemindari, and claiming a sub-
settlement of it with himself.

Afzal Husain’s claim was admitted by Hidayat Husain; and
the decres made on the 31st July 1866 directed that Afzal ag
sub-gettlement holder should have five~eighths of the profits of
the village, and that Hidayat should, as talwkdar, have three-
eighths., After Afzal’s death, his widow and son, with the
respondents, Fazl Husain and Mumiaz Husain, whom they
admitted as partners, continued to hold the village.

The plaint, alleging the mortgage, clauimed that Cheton was
part of the morigaged ilaka, and that the plaintiff, not having
been a party to the decree of the Settlement Court of 31st July
1866, was not bound thereby. Muhammad Husain, who died
while this suit was pending, was succeeded on the record by his
widow Aziz-un-Nissa and his sister Kobra as his representatives.
They, with Soghra, widow of Afzal, set up their title in defence
as under-proprietors with sub-settlement right, decreed ‘on B81st
July 1866, in o Settlement Court ; and relied on limitation »s

the result of their adverse possession since that date. Issues
were fixed on these pointa.

The District Judge in his judgment pointed out that by the
confiscation of 1858, the rights, both of the appellant’s falher
and of Tafazzul Husain, the mortgagee, had been swept away.
He was of opinion that the settlement of 1859, with Tafazzul,
had given to the latter the talukdari rights ; and that the right
of the appellant to set up and enforce his equity of redemption
did not exist until the passing of Act XIIL of 1866, an Act
which was not passed until after Afzal had instituted his
suit for a declaration of his under-proprietary right against thg
de faoto talukdar. The judgment added that the rights of the
sub-settlement holders were derived from the Government who,
while granting the talukdaré rights to the talukdars, bad
veserved the former tenures for the under-proprietors. These
Jatter rights had never existed in that estate which had descendod
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to the appellant ; but if he had inherited an estate from his
father which, as redeemed from the heir of the mortgagee, might
perhaps comprehend a title paramount to that of the sub-settle-
ment holders, still there was the adverse possession which they
had held from the 31st July 1866, the date of the decree obtained
by Afzal. In the twelve years between that date and the 81st
July 1878 the title of the defendauts in the suit had, by adverse
possession, become, in his opinion, complete. Accordingly he
dismissed the suit with costs.

The Judicial Commissioner affirmed this decision on appeal.

Tn his judgment he considered the nature of the holding of the
under~proprietors. He deseribed ¢ sub-settlement” as a term
used to deseribe a tenure, which was a oreation of British
administration, adopted from the revenue system of the North-
Western Provinces, but a tenure founded on a right existing
in those who possessed village lands when settlement operations
commenced. He referred to the *“ Compendium of Oudh
Talukdari Law,” by Mr.J. G. W. Sykes, where it was said to be
“an under-proprietary right in a village, hamlet, or chak, subject
to n rent proportional to the Glovernment revenue, or to the
profits, being variable, and to be determined under the Sub-
Sottlement Act XXVI of 1866,

The judgment continued thus t—

“¢In explanation of this itis instructive to refer to the directions for
Settlement Officers,’ a standard work of authority, compiled under the orders
of the Lieutenant-Governor, North-Western Provinces, and republished in
1858,

4 Para 110. It being decided that there are in one villige orin any
number of villages two separate properties of different kinds, it is open to
the Government to form o gettlement either with the superior or the inferior
party, 1f the former, the inferior proprietor must be protected by a sub-
settloment. If the latter, the right of the superior must be compensated by
a money allowance in licu of his share of the profits.

“Parn 111, If the settlement be made with the superior proprietor, he
must be allowed a sum equal to his share of the profits of the estateand such
28 will cover the cost and risk of collection, and the sub-settlement will be
formed with the inferior propriefor st an amount so much in excess of the
Government demand. This sum should never be less than 10 per cent, upon
the Governmont demand for profits and five per cent. for expenses of collec-
tion, but where the estate js small it may be more,
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“Para. 112. The inferior owners are thenceforward hound to pay their
revenue to their superior accorling to fixed instalinents which should be
regulated 80 as to be a month in advance of the Government instalment,

“This description of sub-settlement clearly shows thatitds a propr ietary
right altogether independent of the superior lord and recognized by Govern-
ment fully os distinctly as that of the éaluldar himself. Tam altogether ng
a loss to understand hzw any one familiar with the tenures of this part of
India could fora moment contend that sub-proprictors of this description
dlerive thoir title from the overlord. In by far the great majority the direct
reverso was the fact, the inferior proprietors being the ancient snd
hereditary proprietors, while the overlord’s connexion with the estate
was often a matter of very recent origin and due to the fact that the
sub-proprielor in the tronblous times of the last eighly years prior to
British rule put themselves under the wgis of gome powerful lord possessing
an estato in their vicinity. And so when the British Government after the
general confiscation of all landed property in Oudh reconferred their cstats
upon the falulidars, it was on the distinct condition that the interests of the
under-proprietors were distinctly reserved from the grant. See the letiers of
Yovernment, dated the 10th October 1859 and 19th October 1859, printed in
the first schednle to Act I of 1869, and especially paragraph 4 of the second
letter, which cleatly assort the independent character of the inferior holding,
and the direct action of Government in dealing with the inferior proprietor
ag well as wilh the superior proprietor.

“No doubt it was tlie practice of the Seitlement Comrts in Oudh usuclly to
array the talukdar as defendant against any claimant for sub-scttlement or
other under-proprietary right, and it was a couvenient practice soto do. But
this is a very differont thing from saying that s sub-proprietary tenure, especial-
ly when of the nature of a sub-seltiement, was an cstate carved out of the
taluka, and that when thers was a suit, the snit wasin the nature of a suit for
ejectment against the superior lord. It was plainly nothing of the sort, but
was a claim upon Government to ratify theclaimant’stitle by the formality of,
a decree. The talubdar no doubt bad o right to be heard on the matter, but
rather, ag the lower Court puts it, as an objector than as a defendant pmpelly
go called.

“In the present instance I think it is clear that the sub-proprietary
tenure confirmed by thc decros of 31st July 1866 was & sub-settlement ‘to all
intents and purposes.”

The views of the Judicial Commxasxoner were in cﬁect the
following :—

1. That a snb-settlement is a right of properly altogether independent of-
the superior lord, and  recognised by Government fully as distinotly as that-
of the talukdgr himsclf ; and that the sub-proprietary tenure confirmed by the,
deeree of 31st July 1866 was o sub-settloment to all intents and purposes..



VOL. XXIIL] CALCUTTA SERIES.

2. That on the 31st July 1866 Malik Hidayat Husain was de JFaclo
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talukdar, subject only to the rights of nnder-proprietors, which were reserved ~—————

to them by Government ; and that after the 23rd March 1866 the mortgagor
of a mortgaged taluk could have sued to redcem liis property, that being
the date when Act X1IT of 1866 becaume law.

3, That the possession of the defendantrespondents was adverse to the
plaintift ever since the 31st July 1866, for the plaintiff might have claimed
possession then ; and if it be answered that he could not have claimed
possession then owing to bis own ignorance of his rights as superior
propietor, sich ignorance was his misfortune, bui does not seem under the
law to extend the period of his limitation.

* 4, That plaintill’s right to sue did not first acerue on the redemption
of his mortgage. The respondents are not assignees of Malik Hidayat Husain,
but porsons holding on an independent title founded on a decree by a
Government officor, which deeree was good against allthe world until proper-
ly set aside by a competent Court,aml the plainti{l’s righttosne acerned on 31st
July 1866. But evenif we should hold that the plaintiff’s ¥ight to sue to set
aside the settlement decree first aceraed to him in 1877-78, when the facts
entitlicg him to sue first came to his knowledge (Articles 91 and 120,
Schedule I1., Act XV of 1877), the plaintiff is still time-barred, for the longest
limitation provided by these Articlesis six years,and this suit was not brought
1ill January 1887.

The suit, accordingly, was dismissed with costs, The plaintiff
appealed.

Mr, J. D. Mayne for the appellant contended that the
judgments below were based on an entire misconception of the
orler of the 31st July 1866. The plaintiff in that case claimed
no sub-proprietary right, except snch as arose from the relation-
ship of mortgagor and mortgagee between himself and Malik
Hidayat Husain. That relation had been created solely by the act
of Hidayat. And his right to create it arose from the fact that
Tafarzul had obtained the Jand as mortgaged to him by Hafiz Ali
in 1854. The holder of that mortgnge had a right to make a
sub-mortgage, which was no more adverse to the claimant under
Hafiz Ali than the original mortgage was. In July 1866 Afzal
Husain claimed nothing, and the Court awarded him nothing, which
was inconsistent with the rights of Hafiz Ali, or this appellant.
As to limitation the appellant .could not have sued before he
had sued to redeom the mortgage of 1854, As soon as he had
obtained a decree for the rederaption of the mortgage of 1851,
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the sub-mortgage came to an end, and with it, the decree
affitming it. Then, for the first time, the respondent’s possession
became adverse. The Court ought to have held that the re-
spondents never had any title except as sub-mortgagees under
Hidayat as morigagee. The heading of the decree of 1866
was as follows : ® Claim, sub-proprietary title as mort.
gagee.” 'Thus it appeared that Afzal got the decree on an admis.
sion by him that he was ontitled on a mortgage. That
mortgage had been derived from the appellant’s mortgagee. The
appellant’s suit wasnot barred by limitation, because during the
continuance of the mortgage, the respondent’s holding was derived
from the appellant’s action, or that of the mortgagee, through
whom the respondent’s possession was derived ; so that their pos-
session wasnot adverse to the appellant. The decree dismissing
the suit should be reversed. P Bentone b be

Mr. J. H. A. Branson for thel‘z\l?pellaln?:) was not called upon.

On a subsequent day, 7th December, their Lordships' judg-
ment was delivered by :— .

Lorr Hopmoust.—The object of the suit, in which the
appellant is plaintiff, is to recover a village called Cheton, which
the defendants hold in possession. The history of ihe plaintiff’s
dealings with the property is long and complicated, but the facts
material to the decision of the present question may be eoncisely
stated.

In the year 1854, when the Mahomedan dynasty was still in
power, one Hafiz Ali was owner of the ilaka of Jiapur, which
comprised the village of Cheton. He made an usufructuary
mortgage of the ¢zlaka to Tafazzul Husain to secure Rs. 2,000.
Tafazzul was thus in possession of the ¢laka, and so remained
during the annexation, and the confiscation, and the subsequent
restoration of proprietors. Inthe year 1860 summary settlement
was made with him, and a sanad granted to him as talukdar of
Samanpur, in which village Cheton was then included. .

Hafiz Ali died in or about 1857, leaving the plaintiff, hie son
and heir. It seems a strange thing, but it is proved thai the
mortgage of 1854 so passed out of the knowledge of ihe parties
interested that the plaintiff spent some years over three separate
law suits, in which, treating Tafazzul or his heir as propristor, .
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he attempted to establish sub-proprietary rights against him. All
these attempts were defeated. Then the mortgage of 1854
tarned up, and in the year 1881 the plaintiff sued for redemption
of the whole dlaka, which was decreed in his favour by the
Judicial Commissioner in 1884. That decree was confirmed on
appeal by Her M ajesty in Council in 1888.

Under that decree the plaintiff appears to bave possessed him-
self of the daka, excepting the village of Cheton, which the
defendants claim to retain by a title valid against both Tafazzul’s
heir and the plaintiff.

In November 1365 one Afzal Husain filed a plaint against
Hidayat Husain, the heir of Tafazzul, alleging that Cheton was
his hereditary zcmindari, and claiming to bave the settlement
made in his name. On the 3lst July 1866 an agreement for
compromise was signed by the agent of Hidayat and by Afzal,
who is therein described as sub-settlement holder of Cheton. On

the same day a decroe was passed in the following terms :— b

“The claim of the plaintiff (Case IL) is admitied by ihe defendant,
ond an agreement is filed, under which it is arranged that, after payment of
the Government demand and selting aside 10 per eent. therein on rocount of
the patwari and chaulkidar, whatever remaing of tho gross rental assumed by
the ngsessing officer is to be divided in the proportion of 6 annas to defen-
dant and 10 annag to plaintiff,

“Cage IL—Decreed by consent as against defendant, and the agreement
os to profits is confirmed.”

It is mot disputed that a sub-gettlement was made with Afzal,
or thathe and his successors have held possession ever since in
accordance with the decree. The position of the parties then
was this : By the confiscation of 1858 all rights were
swept away, whether Tafazzul’s proprietary rights in possession,
or the plaintiff's right to redeem, or Afzal’s sub-proprietary
rights, Sub-proprietary rights were restored by the orders of
October 1839. The right of redemption was restored by Act
. XIII of 1866, which was passed in March of that year. At

the date of Afzal’s suit Hidayat was the only person who could
. Tepresent the proprietary interest as against a person claiming to
be sub-proprietor. At the date of Afzal’s decree, the plaintiff
- had a legal right to redeem the ilaka of Jiapur, but it was wholly

491

1895

Inpap
HussIN
.
Az1z-UN-
Nisga.



492

1895

IMDAD
HUSAIN

Azr? UN-
Nissa.

THE INDIAN LAW REPORTS. [(VOL, XXIIT,

unknown to him, and apparently to everybody else, and he was
then prosecuting claims of a different nature, cluims as clearly
adverse to the proprielary right as were those of Afzal.

The plaint in this suit was filed in January 1887 after the
plaintiff’s right to redeem Jiapur was established by the Judicial
Commissioner, but before his decree was affirmed by Her Majesty
in Council. Documents wers filed and issues settled, but nothing
farther was done till after Her Majesty’s decres. Then the
District Judge considered it expedient not to take further cvidenceh
until it was settled whether or no the suit was barred by lapse o)f
time. The case was heard with reforence to that question on the
documents and undisputed facts ; and the Disiriet Judge decided‘
against the plaintiff and dismissed the suit. In discussing the
case he came also to tho conclusion that the decrce of 1866 was
binding on the plaintiff.

The plaintiff appealed to the Judicial Commissioner. Among
Uther grounds of complaint was the ground that the Dlstmch
Judge, while professing to decide the suib on the question of
limitation, bad in effoct, without taking full evidence, decided
another issue, viz., that the plaintiff was hound by the decree of
1566. The Judicial Commissioner finding that the record sufficed
for deciding the poin{ of limitation, overruled the plaintiff’s objec.
tion, which has not been renewed here; and he confined his
decigion to the one point of limitation. His opinion is that the
decree of 1866 established Afzal as the owner of a sub-proprietary
right 5 that he thereby became entitled either to a settlement or a
sub-settlement 3 that such a position is and must be adverse to
any one claiming to be talvkdar or superior proprietor of the
same estate ; and that possossion taken in virtue therecof is a posses-
sion adverse to all the worll. Therefore as the defendant’s
possession dates back to 1866 at latest, and as the suit was uot
brought till 1887, the lapse of time is fatal to it.

It was urged in the Court below that the decree of‘ 1866 was
made by collusion between Afzal and Hidayat. But the plaint
makes no such charge ; no issue was framed wpon it ; the District |
Judge does not mention it ; and the Judicial Commissioner rightly.
refused to take it into consideration, '
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The only new argument presented te their Lordships by Mr.

1805
Mayne is founded on the heading of the decree of 1866, which is,

InpaD

“(laim, sub-proprietury title as mortgagee,” Thereupon it is Hussi
. . s .

argued that Afzal took with an admission that he was mortgagee  Azm-ux-

only. That is ab best a slight ground for the desired conclusion, Nissa.
It is not easy to explain the heading ; but it canmot refer to the
mortgage by Hafiz Ali to Tafazzul, because that was unknown to
the parties till more than ten years later. And itis quite ineon-
sistent with the claim made by Afzal in his plaint, and with the
solehnama or deed of compromise on which the decree is founded.

There ig, in fact, no answer to the reasoning of the Judicial
Commissioner. It is nobt necessary to discuss what would have
been the plaintiff’s position as against Afzal, if he had known his
rights against Hidayat during the suit of 1865-66, and had inter~
vened then or immediately after the decree. Time has ron against
him, and his appeal must be dismissed with costs. Their Lovd-
ships will humbly advise Her Majesty in accordance with this.
opinion.

Appeal dismissed.

Solicitors for the appellant : Messrs. Young, Jackson, Beard
¢ King.

Solieitors for the respondents : Messrs. Barrow & Rogers.
0. Be
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CRIMINAL REVISION.

Before Mr, Justice Ghose and M1 Justice Rampini.
JHOJA SINGH (Pzririoner) ». QUELRN-EMPRESS (Orrosite PARTY). # 1896

Criminal Procedure Code (Act X of 1882), section /1' J40- Accused,” February 24.
Meaning of—Right lo be heard. ‘

¢
The word “accnsed” means a person over whom tle Magistrate or other-
Courtis exercising jurisdiction.

Under the provisions of scetion 840 of the Crizminal Procedure Code n
Sessions Judge is bound to hear the pleader{,&‘ﬁ'ﬁgted by a person who

® (riminal Revision No. 86 of 1896, , éainst the order passed by
H. Holmwood, Bsg., Sessions Judge of Gy, dated the Srd of Jannary 1896,

confirming the order pasged by R. A. IjL Singh, Esq., Deputy Magistrste of
Gya, dated the 27th of December 1895.



