
Under these oircunastanoes we must allow the appeal, set aside 1892
the* decree of the lower Courts, and dismiss the suit with costs
throughout. Chukbeb

Sjj>hu
Appeal decreed. Khas

A. K. c. „ ®-
Samib Ga zi.
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Before Mr, Justice Frinsep and Mr, Justice JBcmerJee,

EAJBULLTIBH RAHAI ( D b o b b e -h o i d b b )  v . JOY KISHEN PERSHAD 1892 
alias JOY  LAL (JtrDOM BUT-DEBioa) a n d  EHOOB LAL ( O b j e c t o b ) . *

lAmitaiion— Eaaemtion of decree—Application for irammission of decree—  
Step in aid of execution—Proceedings Iloilo fide in Court without 
jiirisdiction—Limitation Act {X V  of 1877), see. 14  para. 3.

On tie 2nd Maroli 1887, S obtained a mortgage decree against F  in 
the Court of the Munsiffi of Hajipore. On the 9th September 1887, 8  
applied for execution, and on the 7th November 1887 the mortgage 
properly was sold by the Hajipore Court. On appeal, on the 2nd Septem- 
her 1890, the High Couit set aside the sale oa the ground of want of 
jurisdiction. Thereupon, on the 6th Septemher 1890 8  applied to the 
Hajipore Covlrt to transfer the decree for execution to the Munaiff’s 
Court at Muzaffarpur. On the 19th December 1890 8  applied for execu­
tion to the Muzafiarpur Courf!. Z , who had meanwhile purchased the 
mortgaged property from P , objected that the application, was "barred.

Seld, that the application was not barred, as the application of the 6th 
September 1890 was a step in aid of execution, and also as section 14, 
para. 3 of the Limitation Act, clearly applied to the facts of the case, and 

' Under it the deeree-holder was entitled to a. deduetioa of all the time 
occupicd in exccutinp; the dccrne in the Court having no jm'isdiction, the 
appiii-atioii Kaving beyii iiiaiiifcKily made in good faith.

Ifilmony Sinffh Deo v, JSiressur JBanBtyee (1) distinguished,
LatehmanI’%ndehY. Maddan Mohm 8hi/e (3) referred to.

On the 2nd Maroh 1887, BajhuUubh Sahai obtained a mort­
gage decree against Lala.Joy Eiahen 3?ershad in the Court of 
the Munfiiff of Hajipore. The decree diTected that if the

* Appeal from order Fo, 293 of 1891, against the order of B..G. Geidt, 
Ef^q., Disti-iiit JiidRo of Tirhut, dated the 22nd of July 1891, reversing the 
orclj-r of Babu liupiii Beliaiy Ghose, MxmsifE of l£uza.fiarpur, dated the 
2 Srd of May 1891.

(1) I, L. E„ 16 Calc., 744. (2) 1 .1 ,  E.. 6 Calc,, 513.



1892 mortgage money were not paid by the 2nd September 1887, 
KAJBMiura property should be sold. On the 9th September 18S7,'

Sab«  the decree-holder applied to the Munsifi of Hajipore for exeou- 
Jor KisHBir mortgaged property was sold on the 7tli November'

Pbbshad. 1887. On appeal the High Oourt set aside the sale on the 2nd 
September 1890, on the ground that Munsiff’s Court at Hajipore 
had no jurisdiction. The decree-holder then applied on the 6th 
September 1890 to the Hajipore Oourt to transfer the decree 
for execution to the Court of the Munsiff at Muzafflarpur, and 
on the 19th December 1890 made his present application for 
execution to the Muzaffarpur Court. The respondent Ehoob Lai, 
■who had meanwhile purchased the mortgaged property from the 
judgment-debtor, Lala Joy Kishen, objected that the application 
was barred. The MunsiS held that the application of the 6th 
September 1890 was a step in aid of execution, and, having been 
made within three years from the application of the 9th September 
1887, was within time. He also held that the decree-'holder wag 
entitled under the Law of Limitation to deduct all the time 
from the 9th. September 1887 to the 2nd September 1890, 
if not to the 6th September 1890, in computing the period of 
limitation. He therefore disallowed the objection and ordered 
execution to issue.

On appeal, the District Judge held on the authority of the ca,se 
of Nihnony Sinyh Deo v. Biresmr Banerjee (1) that the application 
for transfer of the 6th September 1890 was not a step in aid of 
execution, and that the application of tile 19th December 1890 
would be out of time, even if the period from the 9th (September, 
1887 to the 7th November 1887, the date of the sale, were 
deducted, as having been spent bond fide in making another 
application for the same relief which the Oourt for want of juris­
diction could not entertain. He therefore reversed the order 
of the MunsiS and dismissed the application for execution.

The decree-holder appealed to the High Oourt.

Baboo Abinasli Chunder Banerjee, Baboo Jogesh Ohmdei' Deij, 
and Baboo S&tish Chmder Ohose for the appellant.

Baboo Mahabeer Singh for the respondents.
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(1) 1.1(, B., 16 Oalc,, 744.



Tlie- Ootirt (Prinsep and Banerjee, JJ.) delivered the following i893
j u d g m e n t _ Eajbttlmbh

Ifc\as been held by the District Judge in appeol that execution S ahai 

of the decree in this case is barred by limitation. Jot Eishejst
It would seem that execution oE this decree was deferred until Pebshab, 

the 2nd of September 1887, time having been granted to the 
judgment-debtor up to that date. The deoree-holdex applied for 
execution on the 9th September 1887 by sale of the mortgaged 
property by the Court of the Munsifi of Hajipore. The gale 
was accordingly held; but on appeal to the High Court it was 
held on the 2nd September 1890 that the Hajipore Court had 
no jurisdiotion. The deoree-holder then applied on the 6th 
September 1890 to the Hajipore Court, whioh was the Court 
which passed the original decree, to transfer it for execution to the 
Court haying jurisdiotion. Application to execute this decree 
was nest made on the 19th December 1890 to the Court of 
Muzafiarpur.

On these facts the District Judge has held that execution is 
barred by limitation. He has calculated the period from the 9th 
September 1887 as most favourable to the decree-hoMer for a 
starting point in calculating the period of limitation, and he has 
next found that the application for execution, being made on the 
19th December 1890, was made after the period of three years 
allowed by the law, and was barred. The Munsiff whose judg­
ment was under appeal had held that the application mads by 
the deoree-holder on the 6th September 1890 to the Court whioh 
passed the decree to transfer it for execution, to the Court which 
had jurisdiction to hold the sale was an application within the 
terms of the law of limitation, and was a step taken in aid of 
execution of the decree, and that consequently execution of the 
decree was not barx’ed by limitation. The District Judge on 
appeal set aside this order on  the authority of the ease of Nilmomj 
Bingli Deo v. Biressiir Banerjee (1).

We think that the District Judge has misapplied this case, 
whioh rol.at(;s to mi cjilircly clifC'H-c'ut matter. It was there held 
tlmt iho tipjilica'aou to iranstor {ht; dooren for esecutiou to another 
Court was not an application to execute the decree. But it was
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(1) I. L, E., 16 Oalo,, 744.



1892 not held in that case, nor was it any part of tliat case, that it was,
not an application amounting to some step taken in aid of e::ge"' 

Sahai cution of the decree, Consequently, that case is no authority for
J ot Kishen the order passed by the District Judge. There are cases on the

pEBsHAD. jĵ and ia which an application for the transfer of a decree 
for the purpose of eseoution has been considered to be a step 
in aid of the execution [see the cases of Latohman Pmdeh v. 
Maddan Mohim Shye (1), CoUins Y. Mania BaJchsh (2), and E-rish- 
myyar v. VenJuiyyar (3)].*

We would also observe that under any circumstances the 
execution of the decree in this case was not barred by limitation, 
for the case clearly comes within section 14, para. 3 of the Law of 
Limitation, and the deoree-holder is entitled to a deduction of all 
the time occupied in executing- the decree in the Court having no 
jurisdiction, it being manifest that such application was made in 
good faith to the Court, which only in second appeal to this Court 
was found not to have jurisdiction. The order of the first Court 
must therefore be restored, and the appellant will be entitled to 
his costs in this Court and also in the lower Appellate Court.

Appeal allowed.
C. D. P. ______________

B^ore Sir W. Comer jPetheram, Zniffht, Chief Jastioe, anS 
Mr. Justice Qhose,

1892 EAM  DOYAL BANEEJEB (D eobee-hoi,dee) v.^ EAM  H A II  
A u g u s t  1 . p a l  (JrBG-MBNI-DEBTOB),t

Civil Frocedure Code (Act X I V  of 18S3), ss, 244(0), 357^1, 2B8— 
ment of decree out of Court—'Instalment bond.

A kistbundi or inatalment 'bond was executed hj  way o£ adjustment of 
a decree, but tWs was not certified to the Court in accordance wicli tbe 
provisions of sections 257A and 358 of the Code of Civii I ’rocedure; Seld

* See also tlie case of Tellaya v. JaganatJia, 1. It. E„ 7 Mad,, 
307—JSfl!. Note.

t  Appeal from order No. 329 of 1891, against tlie order of B. H. Pope, 
Esq̂ ,, District Judge of Hooglily, dated the 26tli of Juno 1891, aflirmiii'g 
tbe order of Babu Loke Natk Nundi, MunsiiS of Serampore, dated the ilst 
of April 1891.

(1) L  L. E., 6 Oalc., 513. (2) I. L. B., 3 A ll, 384
(3) L  L, E , 6 Mad,, 81.
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