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Before Mr. Justice Macplierson and Mr. Justice Beverley.

EA M  CHUNDEE SADHTJ KHAN (D e s e jt d a k t  N o .  1) « .  SAM IE 1892 
GAZI and aitothee.* 22.

Bale fot (trrears of rent— ’Prionly of auction pureliaseys—Sale set aside 
hy ail es parte deoree and afterwards oovfirmei— Notice.

The plaintifi and tlie defendant purchased the same tenure at saecessire 
sales, lield in execution of two decrees under the prorisions ’of seetion 59 of 
Act V III  of 1869, for a,rrears of rent daa in respeot of different periods. 
Defendant’s sale was first in point of time, but was set aside on tlia judg- 
ment-debtor obtaining an ea: parte deoree agaiast tke defendant. Tiie suit 
was, however, restored and ultimately dismissed, and tlie defendant’s pur­
chase remained undisturbed. In tlie meantime, however, after the e® j^arte 
decree, but before the dismissal of that suit, the tenure had been again 
sold for further arrears of rent which had accrued before the defendant’s 
purchase, and was bought by the plaintiff.

Sold, that the defendant’s title must prevail, being prior in point of 
time, and that the defendant was under no obligation to discharge the 
arrears of rent for which the second decree was obtained, or to give notice 
of his purchase to the plaintiff.

T h e  plaintifl sued to  obtain possessiou of 23 bighas o£ land 
appertaining to a jama, of Rs. 47 standing in the names of the 
defendants 10 and 11 and of one Hamid Gassi, and to ha-ve Ms 
rigM thereto declared by virtue of his puxohase at an auction sale on 
the 9th August 1884. It appeared that the jama had praviously 
been sold by the landlords in pursuance of a decree obtained by 
i]iC:3n against Oio tenant for arrears of rent for a period preceding 
12bS, fin̂ i was ptu’chased by the defendant No, 1 on the 13th 
NoYember 1883. In  May 1884 the defendants 10 and 11 and 
Hamid Gazi obtained an ex parte decree setting aside the sale, and 
shortly afterwards the jama "was again brought to sale by the 
landlords in pursuance of another deoree for arrears of rent due, 
for the years 1288 and 1289, and the plaintiff purchased at that 
sale. An objection on the part o£ the judgment-debtors was 
disallowed on the 7th February 1886.

* Appeal from appellate decree No. 1285 o f 1891, against the decree of 
Bqi)00 Aghore Nath Oho“(', Siibjrdinate .TiiJgi' of Jessore, dated the 6th of 
May 1891, affirming the decrcc o f Ualino.loijCiufi'o Nath Ghose, Miinsiff of 
that district) dated the 7th of Dooember 1889.



1892 On the 28tli February 1885 an application on the part of the 
Bam defendant No. 1 to havetlie ex parte decree of May 1884 set asiclo

was rejected, but this order was on appeal reversed and the ease 
JEhan -was remanded for trial on tlie merits on tte 21st AprU 1S85.

Samir Gazi. 20th July 1885, howeYer, the plaintiffs in that suit (the
defendants 10 and 11 and Hamid Gazi) mthdre-w the case; so that 
the purchase of the 13th November 1883 remained undisturbed; 
the defendant No. 1 then entered upon the land and obtained 
rent dem'ees against several tenants of the mehal.

In consequenoe of this dispossession the plaintiff sued to establish 
his title under the sale of the 9th August 1884. The defendant 
No. 1 claimed priority by virtue of his purchase of the 13th 
November 1888, and charged that the decree, in execution of 
•which the plaintiff purchased, was collusively obtained.

The Court of first instance decided in favour of the plaintiff’s 
purchase, principally upon the ground that the defendants appeared 
to have been privy to a fraud of the judgment-debtors by reason 
of which' the suit to set aside the sale of 1883, at whioh the 
defendant No. 1 purchased, was withdrawn. The lower Appellate 
Court upheld this decision upon another ground, o b s e r v i n g “  I 
am of opinion that the pxn’chasers at the first sale should be 
taken to have constructive notice ol the second decree; and that 
they, having neglected to protect the tenure from the second sale 
by depositing the decree-money, cannot now deprive the plaintiff, 
apparently a bond fide purchaser for value, o£ the fruits of his 
purchase. The defendant should have enquired as to whether 
the landlord’s dues in respect of 1288 and 1289 had been paid, or 
whether the landlord had obtained a second decree or not. Such 
an enquiry, if prosecuted with ordinary diligence, might have 
presumably led them to the disoovery of the real state of things, 
that is, that the tenrae was to be sold in execution of a second 
decffee, and enabled them to protect it from such a sale. Having 
failed to do so, they should nob be considered to have, in the cyo 
of equity, obtained a right superior to that of tlie plaiuiiii.'’ ’

The defendant No. 1 appealed to the High Court.
Baboo Srimth Das and Babu Rara Prasad Chatterjee appeared 

for the appellant.
Baboo Saroda Ghin MiUer appeared for the respondent.
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The judgment of the High Court (Macphebso:s and B eveeley, iggs 
7Jr) was as follows :—

This is a suit betweon two puxehasers of a teniare »fc successive Chdkdeb
Sadhu

sales for arrears of rent. The tenure was sold on each occasion Xsas 
under the provisions of section 59 of the Bent Act (Y III of 18G9); 
and the question is which of the two purchasers has the prefer­
ential title. The facts are shortly these. The landlord obtained a 
decree against his tenant for arrears of rent for a period preceding 
1288. Subsequently he obtained another decree against the same 
tenant for the arrears of 1288 and 1289. In 1883, in execution of 
the first decree, ho caused the tenure to be sold, and it was pur­
chased by tbe defendant No. 1, who is the appellant in this Court.
The tenant, the judgment-debtor, then obtained an ex parte 
decree against the auction-purohaser, by which that sale was set 
aside; and after it had been bo set aside the landlord, under the 
second decree 'referred to above, caused the tenure to be again sold 
in execution, and it was on this occasion purchased by the plaintiff.
Subsequent to the last sale the auction-purohaser, the defendant 
No. 1, on an application to the Court, got the suit in which the 
ex parte decree had been made against him restored, and after 
restoration it was dismissed in consequence of the judgment- 
debtor, who was the plaintiff in that case, withdrawing the claim.

It has been found that both the plaintiH and the defendant, 
the purchasers respectively under the two decrees, were lonA fide 
purchasers, and that there was no fraud or collusion on the part 
of the .defendant appellant in conneotion with the ex parte decree 
either as 'to his allowing it to be made in the first instance, or as 
to the restoration of the suit in which, it was made, or as to the 
subsequent withdrawal of the claim in that suit.

The lower A.ppellate Court has decided in favour of the 
plaintiff on the ground that even if the first sole had been actually 
subsisting at the time when the second sale took place, as the 
rent was a charge on the tenure, the pxirchaser at the first sale, 
who must be presumed to have had notice of the second sale, 
ought to have paid into Court the amount that was due under 
tlw second decree, and had the sale stayed, and on that ground 
the Subordinate’ Judge considered that the plaintiff had an 
equitable right superior to that of the defendant.
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1892 W e are unable to concur in the view taken by the Subordinat'?' 
— Judge.  Tlie efleofc of tlie subsequent dismissal of tlie suit t̂o^eet 

Chundeb aside the sale was the same as if it had been dismissed in the 
Ehan instance, and as if the first sale had never been set aside.

V- W e must take it that the ex parte decree was made -without the 
Samib Gazi. q£ auotion-purohasor, the defendant No. 1, and

that the suit in which it was passed was properly restored, there 
being no evidence to the contrary, and the Court below having 
found that the defendant was not guilty of any fraud or collu­
sion in the matter. If, therefore, the first sale must be regarded 
as subsisting, it seems to us clear that the tenure could not be 
sold a second time in execution of a decree for rent which became 
due, not during the time of the pui’chaser, the defendant No. 1, 
but at a time antecedent to his purchase. The title vested in the 
purchaser at the first sale, which was afterwards duly confirmed, 
and he bought the tenure free of any charges which lay upon it 
at the time of the sale. W e think that the defendant, even 
assuming that he had notice of the subsequent decree and of the 
sale in pursuance of it, was not bound to discharge the arrears 
of rent for which that decree waso btained, and by so doing to 
protect the property.

It has been argued before us that the decision of the lower 
Appellate Oourt ought to be upheld for the reason given by the 
Subordinate Judge, that the equitable consideration in favour of 
the plaintiff ought to prevail.

It is said that if the defendant had taken possession under his 
purchase that might have afforded notice to the pMntifl, and 
might have had the effect of preventing him from purchasing; 
or, that if after the second sale had taken place the d6fend.ant; 
had intervened, the plaintiif might have got the sale at which 
he purchased set aside, and at all events recovered the money he 
had paid. But conceding that the defendant might have done 
that, we do not think that he was in any way bound to take that 
comae ; and it does not at all follow that he had any notice of’ 
the second decree or of the sale which took place in pursuance of; 
it. W o cannot say that there is any higher equity in favou^ 'of 
the plaintiff, and we think that as the first purchaser of the' 
tenure the defendant is the person in whom the title is veBted.
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Under these oircunastanoes we must allow the appeal, set aside 1892
the* decree of the lower Courts, and dismiss the suit with costs
throughout. Chukbeb

Sjj>hu
Appeal decreed. Khas

A. K. c. „ ®-
Samib Ga zi.
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Before Mr, Justice Frinsep and Mr, Justice JBcmerJee,

EAJBULLTIBH RAHAI ( D b o b b e -h o i d b b )  v . JOY KISHEN PERSHAD 1892 
alias JOY  LAL (JtrDOM BUT-DEBioa) a n d  EHOOB LAL ( O b j e c t o b ) . *

lAmitaiion— Eaaemtion of decree—Application for irammission of decree—  
Step in aid of execution—Proceedings Iloilo fide in Court without 
jiirisdiction—Limitation Act {X V  of 1877), see. 14  para. 3.

On tie 2nd Maroli 1887, S obtained a mortgage decree against F  in 
the Court of the Munsiffi of Hajipore. On the 9th September 1887, 8  
applied for execution, and on the 7th November 1887 the mortgage 
properly was sold by the Hajipore Court. On appeal, on the 2nd Septem- 
her 1890, the High Couit set aside the sale oa the ground of want of 
jurisdiction. Thereupon, on the 6th Septemher 1890 8  applied to the 
Hajipore Covlrt to transfer the decree for execution to the Munaiff’s 
Court at Muzaffarpur. On the 19th December 1890 8  applied for execu­
tion to the Muzafiarpur Courf!. Z , who had meanwhile purchased the 
mortgaged property from P , objected that the application, was "barred.

Seld, that the application was not barred, as the application of the 6th 
September 1890 was a step in aid of execution, and also as section 14, 
para. 3 of the Limitation Act, clearly applied to the facts of the case, and 

' Under it the deeree-holder was entitled to a. deduetioa of all the time 
occupicd in exccutinp; the dccrne in the Court having no jm'isdiction, the 
appiii-atioii Kaving beyii iiiaiiifcKily made in good faith.

Ifilmony Sinffh Deo v, JSiressur JBanBtyee (1) distinguished,
LatehmanI’%ndehY. Maddan Mohm 8hi/e (3) referred to.

On the 2nd Maroh 1887, BajhuUubh Sahai obtained a mort­
gage decree against Lala.Joy Eiahen 3?ershad in the Court of 
the Munfiiff of Hajipore. The decree diTected that if the

* Appeal from order Fo, 293 of 1891, against the order of B..G. Geidt, 
Ef^q., Disti-iiit JiidRo of Tirhut, dated the 22nd of July 1891, reversing the 
orclj-r of Babu liupiii Beliaiy Ghose, MxmsifE of l£uza.fiarpur, dated the 
2 Srd of May 1891.

(1) I, L. E„ 16 Calc., 744. (2) 1 .1 ,  E.. 6 Calc,, 513.


