
32 THE INDIAN LAW EEPOETS. [VOL. XX,

1893

A s h o b e
N ath

M u k h o -
liDH YA

V.
GtIEISH

Oh t js d b e
M tikhO'
p a d h t a .

referred to in tlie petition of tKe 6th Jtino 1887, amongst -wliioh, 
no doubt, those of Assar 1287 were incMed. It would be giving 
too strict 'an intei'pretation to the terms of that petition to hold 
that thereby the parties to it other than the plaintiff adopted and 
ratified as their act the making of the notes. It lay on the 
plaintiffi to show that this was the meaning and intention of the 
defendant Aghore Nath when he joined in that petition. By 
itself, it is too ambiguous to justify us in attributing that effect 
to it; it may have been a mere oversight that the amonnt then 
due for interest on the notes was included as part of the family 
debt.

But we think that, apart from this, the plaintiff had no autho­
rity to bind the defendants by the part payment of 1886 so as 
to prevent the notes fi’om being barred, and so render a decree 
against him possible.

The result is that, except so far as the plaintiff did pay any of 
the money raised by him for family necessities, he has no cause 
o f action; it is admitted that such payment (if made) was made so 
long ago that any claim founded upon it is long since barred by 
limitation. The suit therefore wholly fails, and the appeal must 
be allowed. W e set aside the decree of the lower Appellate Court 
and dismiss the suit with costs in all the Courts.

Appeal decreed.
A. A. C.

Before Mr, Justiae Frinsep and Mr, Justice Banerjee,

1892 THAKOOE DYAL SING-H anb o ih e e s  (JuDflMBNT-DEBroBs) o. SAEJT7 
PEESHAD MISSEE and anothiue (D eoeee-h oidbes).*

Hxeoution of decree—Ciml Proeedure Code (Aei X I V  of 1882), s. 257(a)-- 
Agreement sanctioned hy Cowrt executing decree— Enforcement of 
agreement in execution.

An agreement, wMcli lias received tlie sanction of tlie Court of execution 
under s. 257 (ce) of tlie Civil Procedure Code, ttat money due xmder it.

* Appeal from order No. 2iS4 of 1891, against tie order c£ J. F. Stevens, 
Esq., District Judge of Tirliut, dated tie 2nd of June 1891, B.fflrTrfng 
the order of Babu G-rish Oliunder Chowdliry, Subordinate Judge of that 
district, dated the 21st of March 1891.



sliould Tie realized as ia execution of decree rather ttan by recourse to iggg
a separate suit, may bo enforced ia execution, the Court wkich, would try
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the regular suit brought upoa such, aa agreement beiag the same Court gi^gg- 
whicli TTOuld execute the decree to eaforoe its own terms.

Sadasiva Filial v . Bawmlinga Fillai (1) relied on. Sabju
P b b s h a d

T h is appeal arose out of an order for the exeoation of a decree 
dated, the 2nd February 1878.

On the 14th Novemher 1887 an agreement waa made between 
the jndgment-debtors (appellants) on the one hand and the 
deeree-holders (respondents) on the other, by which the former 
agreed to pay interest at the rate of 12 per cent, per annnm from 
the date of the decree instead of 6 per cent., the rate allowed by 
the decree, in consideration of the decree-holders giving the 
judgment-debtors sis months’ time to enable them to raise 
money in order to satisfy the amoimt of the judgment debt.
Tho agreement wag sanctioned by the Oom'fc on the 17th. Nov­
ember, and, in aooordanee with it, tho sale of the judgment- 
debtors’ properties was postponed until the 15th December.

On' the 11th April 1890 the deoree-holders applied for exe­
cution. It was objected on behalf of the judgment-debtors that 
the decree-holders could not be allowed to recover the higher 
rate of interest in execution of the decree, and that if they wished 
to enforce the agreement they would have to bring a separate 
siiit for that purpose.

The Subordinate Judge was of opinion that it was q̂ uite clear 
from the agreement that it was the intention of the parties that 
the higher rate of interest should be reoovered in execution, and 
that the"* deoree-holders were induced to grant time by the promise 
o f the judgment-debtors to pay the higher rate of interest. Bely­
ing upon the Fall Bench case of fi/te v. Dasratli Das (2), he 
disallowed the objection and ordered execution to issue.

On appeal the District Judge upheld this order.
The judgment-debtors appealed to tho High Court.

Baboo Digamber Chcdterjee for the appellants,
Mr. (7. Gregory and Baboo Abinash Ohmder Banerjee for 

the respondents.
(1) 16 B. L. B ., 383; 24 W , E ., 193.
(2) I, L, E., 5 All, 492.



1893 T1i6 Judgment of the Court (Prinsep and B aneejee, JJ.) was 
as fo llow s :-

Dyal Sinqh y Hq tMnk tliat this ease is oonolnded by the judgment of
S a b j t j  their Loidsliips of the Privy Council in Sadama PUM v. Rama-

MrasEÊ  PUhi (1). The agreement entered into between the parties
is not on the record before us, but it has been found by the first 
Court, and this finding has not been questioned in any further 
proceedings taken in the ease, that the parties intended by the 
agreement arrived at that the higher rate of interest should be
reoovered in execution of a decree, that is to say, in the present
case that in consideration of abstaining from bringing the proper­
ties attached to sale, the jndgment-debtors agreed to pay to the 
decree-holder interest at the rate of 12 per cent, per annum from 
the date of the decree, instead of 6 per cent., the rate allowed by the 
decree, and also the parties intended that the money recoverable 
under this agreement, that is to say, the sum due on calculation 
of the interest at the higher rate, should be recovered in execu­
tion of the decree. Their Lordships of the Privy Council in the 
case referred to held, on the authority of Pisani v. The Attorney- 
General for Gibrattav (2), that the parties should be held to the 
agreement that the questions between them should be heard 
and determined by proceedings quite contrary to the ordinary 
mrsus curice; that is to say, applying this to the case before us, 
tha;t the parties having come to an agreement which received 
the sanction of the Court of execution under section 257 (a), 
Civil Procedure Code, that the money due under that agi'eement 
should be realized as in execution of decree rather than by recourse 
to a, separate suit, the execution court is competent to realize the 

. money on the application of the judgment creditor in the manner 
agreed upon, the Court which would try the regular suit brought 
upon such an agreement being the same Court which would 
execute the decree to enforce its terms. The appeal must therefore 
be dismissed with costs.
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(1) 15 B. L. R „ 383; 34 W . E , 193 (197).
(2) L, E., 5 P. 0., 616.

24 t h e  m M AK  LAW REPORTS, [VOL. XX.


