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1936with interest thereon at 6 per cent, per annum from the____
date of suit till realisation. Parties will receive and pay cira din 
costs in proportion to their success and failure in all y. 
the courts.

Appeal partly alloived.

REVISIONAL CRIMINAL

Before Mr. Justice H. G. Smith

*SHEO BALAK SINGH ( C o m p l a i n a n t -a p p l i c a n t ) v. SANT
BAIvHSH SINGH ( O p p o s i t e -p a r t y ) '*  9

Criminal Procedure Code (Act V of 1898), sections 202, 203 
and 4S6—Cornf)!aint before Sub-Divisional Magi.sfrafe—
Enquiry under sectiari 202—Complaint transferred to 
Special Magistrate—Special Magistrate, if can examine wit
nesses under section 202 again and dismiss com.plaint—
PoiUer of Sessions Judge to direct further enquiry.

If the coraplamt is transferred at the very outset by one 
Magistrate to another, the latter has power to take action under 
sections 202 and 203 of the Code of Criminal Procedure; but 
it is impossible to suppose that the Code contemplates that 
when one Magistrate has examined witnesses under section 202 
and has believed them, and thereupon transfers the case for 
trial to a subordinate Magistrate, that Magistrate should have 
power to examine those same witnesses over again under section 
202, and then proceed to dismiss the complaint under section 
203 of the Code of Criminal Procedure.

Even assuming that the subrodinate Magistrate has pow'er 
under the Code to take evidence under section 202 and to 
dismiss the complaint under section 203, Cr. P. C., further 
enquiry ought to be made into the complaint after summon
ing witnesses. Sessions Judge himself can, in such a case,
■order further enquiry under the provisions of section 436 of 
the Code of Criminal Procedure and it is not necessary for him 
to make reference to the High Court.

Dr. Outuib U M in, for the applicant.
Mr. Akhtar Husain, for the opposite party.
Smith, J. : — This is a reference by the learned Sessions 

judge of Rae Bareli.

■ ^C rim inal R e fe re n c e  N o . 33 o f  1936, m a d e  b y  M r .  N .  W a iic h o o ,  i . c . s . ,
S e s s io n s  J u d g e  o f  R a e  B a re li .



1936 The facts are rather peculiar. A complaint was made 
~~Sheo by one Sheo Balak Singh against one Sant Bakhsh Singh

ŝxSoH under sections 420/409 of the Indian Penal Code. Thc
Sak't complaint was lodged in the court of a Sub-lJivisional

Bakhsh Magistrate, who called upon the complainant to produce
evidence under section 202 of the Code of Criminal Pro
cedure. This was done, and after the evidence had been 

S m ith , j .  recorded the Sub-Divisional Magistrate passed an order
in the following tenns:

“ Muqadma hinahar faisla sipurd baijlas Shaikh Azhar 
Husain Sahab, Special Magistrate, hoioe.”

On the case coming up before the Special Magistrate 
an order was apparently being written for the summon
ing of the accused, when the Special Magistrate changed 
his mind, and that order was struck out, and in its place 
there was substituted an order that the complainant 

.̂iiould produce evidence under section 202 of the Code 
of Criminal Procedure. The same witnesses who had 
already been examined by the Sub-Divisional Magistrate 
were then examined again under that section, and in the 
end the Special Magistrate dismissed the complaint 
under section 203 of the Code of Criminal Procedure. 
The complainant then made an application in revision 
to the learned Sessions Judge, who has referred the case 
to this Court with a recommendation that the “proceed
ings” in the court of the Special Magistrate be set asidê  
and it be ordered that the case be proceeded with, after 
the summoning of the accused, from the stage at which 
the Sub-Divisional Magistrate left it. The learned 
counsel for tlie opposite party, Sant Bakhsh Singh, urges 
that the action of the learned Special Magistrate was 
justified by the provisions of section 202 of the Code of 
Criminal Procedure, and that the Special Magistrate was. 
quite unfettered in his procedure. The fact tliat tlie 
Sub-Divisional Magistrate- had already examined the 
three witnesses under section 202 of the Code of Crimi
nal Procedure, it is urged, did not prevent the learned 
Special Magistrate from examining them again.
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I have no doubt that tb̂ . learned Sub-Divisional
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Magistrate intended to make over the case to the learned Sheo

Special Magistrate for trial in the manner contemplated giuGH
by section 192(1) of the Code o£ Criminal Procedure.
No doubt if a complaint is transeferred at the very Bakhsh

• 1 1 1  1 outset by one Magistrate to another, the latter has power
to take action under sections 202 and 203 of the Code of
Criminal Procedure, but it is impossible to suppose that
the Code contemplates that when one Magistrate has
examined witnesses under section 202 and has believed
them, and thereupon transfers the case for trial to a
subordinate Magistrate, that Magistrate should have
power to examine those same witnesses over again undei
section 202, and then proceed to dismiss the complaint
under section 203 of the Code of Criminal Procedure.

Even, assuming that the learned Special Magis
trate had power under the Code to deal with the 
case in the manner in which he did, it seems to me that 
further enquiry ought to be made into the present case.
The learned Sessions Judge himself could have ordered 
further enquiry under the provisions of section 436 of 
the Code of Criminal Procedure,— it was not necessary 
for him to make this reference to this Court at all. As 
however, he has referred the matter here, I shall dispose 
of it myself instead of sending it back to the learned 
Sessions Judge with, a direction to him to dispose of if.
I direct that the case be taken up by the learned Sub- 
Divisional Magistrate, or by his successor, if he has irt 
the meantime been transferred, and that further enquiry 
be made into the complaint after the summoning of the 
accused. '


