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that the absenoo was for suoh, a protracted period as nine months, 
but we tbinV -we are at liberty in this case not to treat her^as-a 
free agent at the time or subsequently. W e are, however, not to. 
be understood to hold as matter of law that mere legal infancy 
as suoh woiald entitle her hereafter to continue to live away 
from the house where she is bound to Kve under the will, and we 

those interested in her welfare, relatives or others, with 
whom she has lately been, -would be acting very unjustly by her 
were they, by in any way fm-ther delaying her return to the 
house, to risk the forfeiture by her of the benefits to which she is 
entitled under the will. The appeal is dismissed with costs.

A. A. 0. Appml dismissed.

1892
March 4.

Before Mr, Justice Tigoi and, Mr. Justice MacpTierson.

AGHOSE NATH MTJKHOPADHYA (Depbndaitt No. 2) ii. G-RISH 
OHUNDEE MUKHOPADHYA (Flm n tiw ).*

JAmiiatlm Aot [X V  of 1877), Sch. II, Art. 101—Joint Eindu famihj— 
Debts ofmanago,r— Contribution, limitation in respect of suit for.

Wkere moaey is borrowed by tlie manager of a joint Hindu family on Ws 
personal security for purposes of necessity, his right to contribution arises 
when he expends the money, and limitation runs against liis claiia from 
that date, and not from the date on which he repays the loaa and releases 
Ms security.

Sunhtir PersliaH, v. Goury Persltad (1); Earn Kristo Boy T. Mnddun 
Qopal Boy (2) followed.

T h e plaintil! sued to recover the sum of Bs. 905-15 from the 
defendants, by way of contribution to the amount of three money 
decrees obtained against him upon certain promissory notes 
executed by him for the alleged purpose of raising money for the 
joint family expenses. The plaintiff and the defendants wel’e the 
sons of one Eashi Nath Mukhopadhya, who died in the month of 
Joisio 1380 (May 1873). The plaintiff alleged that he and Ms

* Appeal from Appellate Decree No. 1732 of 1890, against the decree pf
H . BeTeridge, Esq., Distiiefc Judge of the 24-Parganas, dated the 31 st of 
July 1890, affirming the decree of Bahu Eabutty Churn Banerjee, Munsifli 
of Alipore, dated the 27 th of January 1890.

(1) I. L. E „  5 Calc., 321.
(2) 12 W . E„ 19d,; 6 B. L. E,, Ap. 103.
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brothers lived in commensality as a joint Hindu family until 
Olioitro 1289 (March 1883), that the brothers afterwards separ- ' 
ated, and the defendant No. 3 brought a suit, I f  o. 66 of 1886, in 
the Court of the Twenty-four Pergunnahs against his brothers, for 
partition and adjustment of accounts, in pui'suance of which the 
property was partitioned and the brothers received possession of 
their respective shares; that while the brothers were living jointly, 
the plaintiff and the defendant No. 1 managed the joint estate 
and the household business between the month of June 1873 and 
the month of September 1883, and during this period money 
being required for the payment of Q-overnment revenue and other 
joint expenses, the plaintiff borrowed from his wife Mukshoda and 
her Tmcle Durga Das, the sum of Es. 400 upon certain hand-notes 
dated respectively the 1st Assar 1287 (14th June 1880) and the 
10th Assar 1289 (23rd Jxme 1882), these debts being recognized 
as family debts in the adjustment of the accounts upon partition? 
and that subsequently in June 1888 deoroea were obtained against 
him in respect of the amounts due, and he was forced to pay the 
whole amount Es. 1,081-12. He now claimed Es. 811-5 from 
the defendants as contribution, with interest at 12 per cent, per 
annum, amounting to Es. 905-15. The first defendant did 
not enter an appearance. The other defendants denied their 
liability,, and alleged that there was no necessity for borrowing, 
and that the decrees were collusively obtained.

The Court of first instance held that the plaintiff had shown 
necessity for incurring a debt on behalf of the joint family; that 
accounts iiad been taten and filed in the partition suit, and the 
joint liability of the defendants had been recognized in that suit, 
the debts being specified in certain petitions filed on the 6th and 
33rLd June 1887; that the plaintiff by making a part payment 
upon the promissory notes in Bysaok 1292 (April 1886) to 
Mukshoda and Durga Das had prevented limitation fi'om running, 
and that there was no fraud or collusion on the part of the plain
tiff or of Mukshoda and Duxga Das, and that the defendants were 
therefore legally bound to reimburse the plaintiff.

The lower Appellate Court affirmed this decision, holding tha  ̂
the main questions in the case were practically disposed of in the 
partition suit; that there was no reason to doubt the band fides
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of the transaction ; that’ the obligation had been kept alive by the 
'payment o£ interest in 1292, and that the money having bsea 
borrowed for the benefit of the estate, the defendants mnst recoup 
the plaintiff. The questioix of limitation -was not argued in either 
Court.

The defendant No, 2 appealed to the High Oourfi.
Baboo Sarut Chuncler Chatterjee and Baboo Lai Molmn Das 

appeared for the appellant.
Baboo Traihkhja Nath Mitter and Baboo JJmahali Mukerji 

appeared for the respondent.
The judgment of the Court ( P i g o t  and M a c p h e b s o n ,  JJ.) was 

as follows :—
These are appeals from an appellate decree. The plaintiff and 

the defendants are the sons of Kashi Nath Mukhopadhya, -who 
died in 1280. Prom 1280 to 1289 the plaintiff and defendant 
No. 1 were managers of the family. Plaintiff alleges that in 
1287 and in 1289 he raised money to pay certain necessary family 
expenses, including Grovernment revenue and munioipal' taxes. 
This money he says he raised on promissory notes, two made in 
Assar 1287 and one in Assar 1289 ; the aggregate amount of 
them is stated in the plaint at Es. 400, one of those in Assar 
1287 being in favour of plaintiff's wife, Mukshoda ; the other two 
being in favour of Durga Das, her uncle.

The holders of these notes sued the plaintiff on them in 1888 
and obtained three decrees against him for the amount of the notes, 
interest and costs, being the sums mentioned in the sAedule to 
the plaint, amounting in the aggregate to Rs. 1,081-12.

The plaintiff then brought this suit, claiming from each of the 
defendants a 4-anna contribution to the amount paid by him 
under these decrees with interest from the date of the decrees, yii., 
June 6,1888.

The appellants in the two appeals before us, namely, defendants 
2 and 3, denied their liability, denied that the money was raised 
for family purposes, denied that the decrees against plaintiff were 
obtained in good faith, and denied that any money would be duetto 
plaintiff on accounts being taken of his management. They did 
not set up limitation in either of the lower Courts.
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Both the Courts below decided against the defendants on the 
merits, and gave the plaintiff a decree. In the appeal before us ' 
it is contended that the plaintiff’s claim, if any, is barred by limi
tation.

The oases of Jiam Krkto Boy v. Muddun Qopal Itoy (1) and 
Simkur' Penliad v. Qoxinj JPersliad (2) were cited to show that 
where money is borrowed on the personal security of the manager 
of a Hindu family for family purposes, and is applied by him to 
those purposes, his right to contribution arises when he expends 
the money, and limitation runs against his claim from that date, 
and not from the date at which he pays the person from whom 
he borrowed, and thus releases his security.

It seems to ns that the question is not merely one of limitation, 
but that a question in the case also arises as to the nature of 
the plaintiff’s right of action. It seems to be the plaintiffs oase 
that if the money was borrowed for necessary family expenditure 
it follows that the plaintiff, if he raised the money on his personal 
security, was entitled, Tby reason of his disohai'ging that debt, to 
claim contribution; that is to say, that Ms personal debt, if con
tracted to enable him to defray expenses common to him and the 
other members of the family, became thereby a family debt itself. 
W e do not think that this notion is right: it is inconsistent with 
the authorities just referred to.

No doubt the members of the family might have agreed with 
the plaintiff that if he should raise the money in this manner, 
they would contribute towards the discharge of the liability so 
incurred  ̂by him; but in the absenoe of sueh an agreement, or 
of any adoption by them of his act as their own, we are unable 
to see that any obligation was created on their part towards him, 
by reason of his haying satisfied the decrees under which he was 
alone liable.

W e do not think that the proceedings in the partition suit. 
No. 66 of 1886, can be held to hare had the effect of making any 
of the parties to that suit liable to recoup the plaintiff as adopting 
as their own (as between them and him) the debt under his promis- 
Bory notes. There was no ndjiidiontioii in that suit as to the dehta

(1) 13 ,W. B„ 191; G ]3. L. !{.. ii>. 103.
(2) I. L. E„ 6 Calc., 321.
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referred to in tlie petition of tKe 6th Jtino 1887, amongst -wliioh, 
no doubt, those of Assar 1287 were incMed. It would be giving 
too strict 'an intei'pretation to the terms of that petition to hold 
that thereby the parties to it other than the plaintiff adopted and 
ratified as their act the making of the notes. It lay on the 
plaintiffi to show that this was the meaning and intention of the 
defendant Aghore Nath when he joined in that petition. By 
itself, it is too ambiguous to justify us in attributing that effect 
to it; it may have been a mere oversight that the amonnt then 
due for interest on the notes was included as part of the family 
debt.

But we think that, apart from this, the plaintiff had no autho
rity to bind the defendants by the part payment of 1886 so as 
to prevent the notes fi’om being barred, and so render a decree 
against him possible.

The result is that, except so far as the plaintiff did pay any of 
the money raised by him for family necessities, he has no cause 
o f action; it is admitted that such payment (if made) was made so 
long ago that any claim founded upon it is long since barred by 
limitation. The suit therefore wholly fails, and the appeal must 
be allowed. W e set aside the decree of the lower Appellate Court 
and dismiss the suit with costs in all the Courts.

Appeal decreed.
A. A. C.

Before Mr, Justiae Frinsep and Mr, Justice Banerjee,

1892 THAKOOE DYAL SING-H anb o ih e e s  (JuDflMBNT-DEBroBs) o. SAEJT7 
PEESHAD MISSEE and anothiue (D eoeee-h oidbes).*

Hxeoution of decree—Ciml Proeedure Code (Aei X I V  of 1882), s. 257(a)-- 
Agreement sanctioned hy Cowrt executing decree— Enforcement of 
agreement in execution.

An agreement, wMcli lias received tlie sanction of tlie Court of execution 
under s. 257 (ce) of tlie Civil Procedure Code, ttat money due xmder it.

* Appeal from order No. 2iS4 of 1891, against tie order c£ J. F. Stevens, 
Esq., District Judge of Tirliut, dated tie 2nd of June 1891, B.fflrTrfng 
the order of Babu G-rish Oliunder Chowdliry, Subordinate Judge of that 
district, dated the 21st of March 1891.


