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193(3recognized a marriage settlement as an exception to the 
rule against a stranger to the contract enforcing it. The Na.wae

1 r  i  > 1 • • t C £  -1 SA IY EDderenda.nt s argument on this point must, thereiore rail. SajjadAli 
T he result therefore is that the appellant has failed 

to make out any ground for interference with the deci- 
sion of the lower appellate Court. We accordingly b e g a m

, , .V °  ̂ aLiai,
dismiss the appeal with costs. abida

Appeal dismissed.
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Before M r.  Juslice Bisheshivar N a th  Srivastava, Chief Judge
and M r.  Justice Ziaul H asan  -------------

BABU B IS H U N A T H  SIN G H  ( D e f e n d a n t - a p p e l l a x N t )  v.
LALA JA M U N A  DAS ( P l a i n t i f f - r e s p o n d e n t ) *

Ind ian  Oaths A c t  (X of  1873), sections  8 and I I — Parties to suit
agreeing to ab ide  by s ta tem ent of a witness also party  to suit
—A greem ent,  w he ther  binding.

I£ the pardes to a suit agi'ee th a t they will abide by the 
statem ent of a witness, including one who is a party  to the 
suit, and  leave the decision of all po in ts includ ing  costs arising 
in  the case to be according to his statem ent, the  agreem ent, 
even ap a rt from  the In d ian  O aths Act, is b ind ing  upon  the  
parties and  they cannot be allowed to resile from  it.

Mr. B. K. Dhaon, for the appellant.
Messrs. Hyder Husain^ S. C. and P :N . Chaudhry, 

for the respondent.
S r i v a s t a v a /  C.J. and Z i a u l  H a s a n / J. :—This is a 

defendant’s appeal against the decree of the learned 
Subordinate Judge of Sultanpur decreeing the plaintiff’s 
claim. It arises out of a suit for recovery of money 
due on foot of a promissory note, exhibit 1, dated the 
X6th of January, I93I, executed by the defendant in 
favour of the plaintiff.

The plaintiff’s case was that the entire consideralion 
of the promissory note had been paid by him in cash

■^First C iv il A pp ea l N o . 119 g£ 1934, against the dccree of Pan d it Kishan  
Lai K aul, Subordinate Judge o f Sultanpur. dated  the 3rd o f SeDteoaber,



1936 j-Q defendant. The defendant denied this and
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babtt pleaded that the promissory note was altogether without
SiNGiir consideration. It was also pleaded that 2 per cent, per
Lala mensem, the rate of interest provided for in the promis-

sory note, was excessive. On these pleadings the Sub
ordinate Judge framed the following issues:

1. Is the pronote sued upon without consideration 
as alleged by the defendant?

ZimiiHasan, Is interest claimed excessive. If so, at what rate 
is the plaintiff entitled to get interest?

The defendant had summoned the plaintiff as a wit
ness on his behalf and had required him to produce his 
account books. On the date fixed for final disposal 
after the issues had been framed the learned Subordi
nate Judge recorded a proceeding, which might be 
reproduced verbatim, as follows;

“The defendant proposes to abide by the plaintiff’s 
statement in the witness box.

(Sd,) K. KAUL,
3-9-1934.

J a m u n a  D a sS j plaintiff, on S. A .—
I myself paid Rs.5,500 in cash to the defendant as 

consideration of the pronote sued upon at the time of 
its execution.

(Sd..) K. KAUL,
S-9-1934.

Defendant closes his evidence.
(Sd.) ,,K. KAUL,

3-9-1934.
Defendant now requests that payment by instalments 

may be ordered.
(Sd.  ̂ K. KAUL, ' ; '

3-9-1934.
Arguments heard.

' (Sd.  ̂ K. KAUL,: ^ ^
3-9-1934.



Judgment pronounced. 1036
(SdO K. KAIJL,

o n  inc. ) A » BiSHUNATH3-9-1984,’ S M
Relying on the sworn testimony of the plaintiff he
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V.
La hA

decided the first issue against the defendant. On the
second issue he found that the interest was not excessive.
As a result of these findings he decreed the plaintiff’s
claim in full. S H v a s ' a m ,

C. J. and
It is contended on behalf of the appellant that the ZiauiHa'an. 

defendant did not voluntarily agi'ee to abide by the 
plaintiff’s statement and that in any case the said state
ment did not fall within the provisions of section 11 o£ 
the Indian Oaths Act and was not otherwise binding on 
the defendant. In support of the contention that the 
statement was not a voluntary one an affidavit has been 
filed by the defendant in which it is stated that after 
the issues had been framed the learned Subordinate 
Judge asked the appellant not to prolong the case and 
to abide by the statement of the plaintiff in the witness 
box to which the defendant replied “ jo hukum hiizur ka 

ho” . Even if this statement is to be accepted at its face 
value it does not prove that the defendant was not a free 
agent in agreeing to abide by the statement of the plain
tiff, The defendant was represented by a Counsel from 
Lucknow and no protest was made either by the Counsel 
or by his client in the lower Court. Further it is to be 
noted that after the statement of the plaintiS had been 
recorded in pursuance of the defendant’s statement the 
defendant closed his evidence and made no attempt to 
examine any other witness. This conduct of the defen
dant and his Counsel shows that the contention now 
put forward is only an afterthought. In the circuni' 
stances we can see no reason to question the correctness 
of the proceeding as recorded by the learned Subordinate 
Judge or to hold that tlie statement made by the defen
dant was not voluntary.

Next as regards the application of section 11 of tlie 
Indian Oaths Act. It is no doubt true that the defen-



1936 dant did not propose to abide by the plaintiff’s statement 
^ made in the form of any special oath such as is referred

Swfai to in section 8 of the Act. We are therefore inclined
Lala to agree with the appellant’s contention that the case is

not one governed by section 11 of the Indian Oaths Act, 
but even apart from it we are clearly of opinion that 
the agreement made by the defendant is binding on him 
and that he cannot be allowed to resile from it. The 
matter has been considered at great length by a Full 
Bench of the Allahabad High Court in Musammat 
Akbari v. Rahmat Husain (1). One of the questions 
referred to the Full Bench was:

Can the parties to a suit agree apart from the Indian 
Oaths Act that they will abide by the statement of a 
wdtness, including one who is a party to the suit, and 
can they leave the decision of all points including costs 
arising in. the case to be according to his sta.tement?

All the three learned Judges who formed the Full 
Bench unanimously answered this question in the 
affirmative, though their process of reasoning was not the 
same. We have no hesitation in agreeing with the 
conclusion of the Full Bench. Whether the provisions 
of Order XXIII, rule 3 of the Code of Civil Procedure 
can be made applicable in such a case or not we have 
no doubt that the parties are bound by their agreement. 
In Indar Prasad y , Jagmohan Das (2), the defendant 
made a statement that he shall accept as true and correct 
the list given by the plaintiff written with his own hand 
of the village collections, etc. The plaintiff agreed to 
do so, and in pursuance of it filed certain lists in his 
handwriting. Their Lordships of the Judicial Com
mittee referred to these lists as conclusive “as by the 
agreement of the defendant they were to be’’. We are 
accordingly of opinion that the defendant cannot be 
allowed to repudiate the agreement made by him to 
abide by the plaintiff’s statement in the witness box.

(1) (1933) A .I.R ., A ll., 861. (2) (1927) L L .R ., 2 L uck., 31f>:
L .R ., 54 L A ., 301.
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It was also argued that the learned Subordinate Judge 
had refused the defendant to put any further questions babu

, ,  . 1 . 1 ^ 1  B i s h x t n a t h :
to the plamtilt or to cross-examine him as a hostile singh

witness. There is nothing on the record to show this, 
but even if it were so, the defendant having agreed to 
abide by the plaintiff’s statement in respect of the 
question at issue the s'atement recorded by the learned 
Subordinate Judge fully covered the matter in con- 
troversy. Moreover a party cannot be allowed to cross- ziauiHaxm....

examine his own witness and merely because the state
ment made by the plaintiff on the simple question of 
fact whether the consideration had been paid or not 
was against the defendant it could be no ground for his 
being allowed to cross-examine the plaintiff.

For the above reasons we are of opinion that the 
statement made by the plaintiff in the circumstances 
stated above is binding on the defendant and is decisive 
of the claim. We accordingly dismiss the appeal with 
costs.

Appeal dismissed.
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APPELLATE CIVIL

Before Mr. Justice Ziaul Hasan

LALA RAMJT LAL ( D e f e n d a n t - a p p e l l a n t )  v.  T H E  M U N I- 1936 

CIPA L BOARD, LU C K N O W  ( P l a i n t i f f - r e s p o n d e n t ) *  A u g m t in

U nited  Provinces M im ic ipa li t ie s  A c t  (II of 1916), sections  117,
166, 167 and 169— TTansfer of Property  A c t  (IV of  1882), sec
tions \0Q and  3— Sale in execution of a house liable to 
M u nic ipa l  taxes— M unicipn l taxes in arrears for  a per iod  
prior  to sale— Auction-purchaser, w he ther  can be deem ed to  
have constructive notice of such arrears-—An-ears of  tax pr ior  
to sale, l iability of auction-purchaser for.

A d e c re ^ o ld e r  w hen he wants to  b ring  any property to 
sale in  e x m itjo n  of his decree is requ ired  by law to make

*Second C ivil A ppeal N o . 123 o£ 1935, again st the decree o f Babii 
B hagw ati Prasad, Subordinate Judge ol̂  L ucknow , dated tlio 25th o f  
January, 1935, u p h o ld in g  the decree o f P an d it H ari Shanicar C haturvedi,
M iinsif o f L u ck n ow / d ated  the 10th of O ctober, 1934.


