
1930 trust. The learned Judge seems to have been greatly 
influenced by the fact that the defendants are the legal 

aS S vit heirs of Raj Riiar but when a scheme of management 
T h a k to .-  definitely been laid down in the deed of trustDWARA, ' _ . . . .
THROUGH excluding the legal heirs from any connection with the 

trust property, the fact that it is the legal heirs who are 
defendants to the suit is immaterial and so far a,s the 

Kuswab property is concerned, they are in no better posi-
mxisammat tion than mere trespassers.

I am, therefore, of opinion that the appeal must 
zkui Hasan succeed. It is allowed with costs, the decree of the 

lower appellate Court is set aside and that of the Court 
of first instance restored.

Appeal allowed.
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REVISIONAL CRIMINAL

Before Mr. Jm tice  Bisheshwar N a th  Srivastava, Chief Judge  
and Mr. Justice Ziaul Ha&nn

A m t  6 K IN G -EM PERO R ( C o m p l a i n a n t )  AKBAR A LI ( A c c u s e d ) *  

— - ^ I n d i a n  Penal Code (Act X L V  of 1860), sections 304A and  279 
—Accused, a m o tor  driver, running over and  k i ll ing  a 
wom an hut no rashness or negligence in use of road o r  
m anner of driving, whether guilty  under  section  304A,
1. P. C.—Inefficient brakes and absence of horn, w he ther  
ground for conviction-— “ Rash or negUgeiit a c t ” in section  
M i A ,  meaning of.

Section 279, I. P. C., shows clearly th a t it is the rash  or 
negligent m anner of driving or rid ing  which can constitu te  
an  offence under tha t section. So where the accused, a  
m otor driver, runs over and kills a woman b u t there is n o  
rashness or negligence on the part of the driver so far as his 
use of the road or m anner of driving is concerned, the  
accused cannot be convicted under section S04A, I. P. C., on 
the ground that the brakes of the lorry were n o t in  perfect 
order and th a t the lorry carried no horn. T h e  " rash  o r  
negligent a c t” referred to in tha t section means the act w hich 
is the im mediate cause of death and no t any act or omission

*CriminaI R eference N o . 24 o f 1936, m ade by M . M asudul H asan , D is­
trict M agistrate of Rae B areli.



■which can  a t m ost be  said to  be  a re m o te  cause of d e a th .
E m peror  v. O m k a r  R a m  Pratap  (1), a n d  E m p ero r  v. Sat  King-

N ara in  Pandey  (2), re lied  on . E m e b o e

The Assistant Government Advocate (Mr. S. C. Das), AkbarAu 
for the Crown.

Mr. Siraj Husain, for the accused.
S r i v a s t a v a ,  C.J. and Z i a u l  H a s a n ,  J. ;—This is a 

criminal reference made by the learned District Magis­
trate of Rae Bareli recommending that the sentence of 
a fine of Rs.30 inflicted on Akbar All under section 
304-A, I. P. C., be enhanced.

Akbar Ali is a motor driver. On the 16th of July,
1935, he was driving a motor lorry belonging to a firm 
of Rae Bareli on the Rae Bareli-Lucknow Road. A 
bullock cart was going ahead of the lorry and so were 
two women named Maharania and Maharajia. The 
driver tried to pass the cart to the right and swerved for 
that purpose. While Maharajia crossed the road and 
went over to the left, M ahiania turned to the right 
and was run over and killed. The driver stopped the 
lorry, pu t the dead body into it and took it to the Rae 
Bareli kotwali where a, report of the occurrence was 
made.

The learned Magistrate found that there was no 
Tashness or negligence on the part of the driver so far as 
his use of the road or the manner of driving was con­
cerned but convicted him on the ground that the brakes 
of the lorry were not in perfect working order and that 
the lorry carried no horn.

We are of opinion that so far from enhancing the 
accused’s sentence as recommended by the learned Dis­
trict Magistrate, we must set aside his conviction under 
section 304-A, I. P. G. The rash or negligent act referr- 
ed to in  that section means, in our opinion, the act 
which is the immediate cause of death and not any act 
or omission which can a t best be said to be a remote 
cause of death. The words “not amounting to culpable
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homicide” clearly show that what was intended v̂̂ as an 
KiNft- act which had directly caused the death of any person.

K comparison of section 304-A with sections 279 and 3o8 
akbaeAw in our opinion. These sections

are co-relative with section 304-A. Section 279 applies 
ĉ T T 7 ’ driving of any vehicle or riding on any public

ziaui'Hami,Wciy in a manner so rash or negligent as to endanger 
human life or to be likely to cause hurt or injury to any 
person where no hurt has actually been caused . Section 
'■!38 applies to a case where grievous h in t has been 
caused to any person by an act being done so rashly or 
negligently as to endanger human life or the personal 
safety of others. This section is more general than 
section 279 and embraces not only the act of driving or 
riding but all acts which endanger liurnan life or 
personal safety. Section 304-A while as general as sec­
tion 338 is restricted to cases where death has been 
caused. Now, section 279 says “whoever drives any 
vehicle or rides on any public way in a manner so rash 
or negligent as to endanger human life. . showing 
clearly that it is the rash or negligent manner of driving 
or riding which can constitute an offence under that sec­
tion. Similarly section 338 refers to grievous hurt being 
caused by the doing of any act “so rashly or negligently” 
as to endanger human life or the personal safety of 
others. This also shows that grievous hurt must be the 
direct result of the a^t which is rash or negligent and 
not a remote result of such an act.

We are further supported in our view by the cases 
of Emperor V.  Omkar Ram Pratap (1), and Emperor v. 

Sat Narain Pandey (2).
O ur examination of the record has satisfied us that the 

absence of the horn or the inefficiency of the brakes ’ivas 
not in any way responsible for the death of Musammat 
Mahrania. The fact that the accused’s lorry had no 
horn or had inefficient brakes cannot; therefore, in the 
circumstances of this case, be taken into consideration

338 t h e  INDIAN LAW REPORTS [VOL. XII

(1) (1902) 4 Bom., L.R., 679. . (2) (1933) I.L.R,, S3 All.. 26S.



1938under section 304-A, I. P. C. though they can be made _ 
the subject of a prosecution under the Motor Vehicles k i n « -

. E m J ’EUOT
Act.

We accordingly reject the reference for enhancement 
of the sentence and set aside the accused’s conviction 
under section 304-A, I. P. C. The fine, if paid by him. 
will be refunded.

Reference rejected.
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A k b a k  a  I

APPELLATE CIVIL

Before Mr. Justice Bisheslnvar N a th  Srivastavaj Chief Judge  
and Mr. Justice Z iaul  Hasan  

BISH ESH W A R  PRASAD ( P l a i n t i f f - a p p e l l a n t )  v.  JA N G  i g s e  

BAH AD UR, D e f e n d a n t  a n d  a n o t h e r  ( P l a i n t i f f )  ( R e s -

PONDENTS)*

Construction of docurne.nt—Agreeme?U to finance in tended  
li t igation— Proposed plaintiff executing registered deed p u r ­
p o r t in g  to sell half  share in p roper ty  i‘n su it— Consideration  
money to be .'ipent by vendee  on l it igation in trial Court-—
Deed ,  w he ther  conveys a present  interest.

W here, on B ’s undertak ing  to finance the in tended  litigation  
in respect of a certain  property, the proposed p lain tiff executes 
a registered deed, by w hich he purports to sell a ha lf share of 
the property  to-B in  lieu of certain sum of m oney b u t the entire 
sale consideration is left w ith the  vendee to be spen t by h im  
on the litigation  in  the tr ia l C ourt, then, w hatever be the 
term s of the contract betw een the vendor and the vendee in 
respect of the expenses of litigation , the deed is  a deed of 
sale conveying p roperty  to  B in presenti  a.iid he  is en titled  to 
condnue the suit b rough t by him  an d  the vendor jo in tly  for 
the recovery of the property , if the  vendor subsequently  w ith­
draws from  it. Case-law discussed.

Mr. M* Wasirrij for the appellant.

Messvs. Hyder/Hiisain  and H. H.  Zaidi, for the respon­
dents';

^Second Civil Appeal No. 141 of 1934, agiiinst the decree of Mr. G. C- 
Badh^var, i.c.s., Distriet Judge of Fyzabad, duLed the 6th of February, 1934, 
upholding the decree of M. Ziauddin Ahmad, Subordinate Judge of 
Fyzabad, dated the 29th of May, 1933.


