
1936 The learned Judge of the Court below has relied on
lala section 53A of the Transfer of Property Act but apart

from the fact that it is doubtful if that section can apply
to a case in which only rent is claimed after the house

Segretaby lias been vacated, we are of oiDinion that section 53-AOF St t̂e .
FOB was not intended to be given retrospective effect. That

ĈoxmcuL section is inapplicable for the further reason that we
have held that the tenancy in the present case was from 
month to month. We therefore think that the appli- 

and h'xiui csnt is entitled to rent from the 7th to the 30th of April,
E m a : t , J .  j g f j j

As regards the claim for damages, etc. we think the
learned Judge would have exercised a better discretion
if he had allowed the applicant opportunity to produce 
his witnesses. It was not through any fault of the 
plaintiff that his witnesses were not present on the date 
of the hearing. The summonses were returned un
served not because of the time for service being short
but because the witnesses could not be found.

We allow this application and decree the plaintiff’s 
suit with costs for Rs..^60 rent from the 7th to the 30th 
of April, 1931. We send back the case to the Court 
below for determination of the other portions of the 
claim after giving the parties opportunity to produce 
evidence about them.

Application allowed.
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Before Sir C. M /K ing, Knight,, C hief Judge / : ; ^
1 9 3 6  HAKIM NIHAL HUSAIN (D E C R E f> H O L D E R -A P P E L L A N T ) V.

April, n  SYED AHMAB: (Judgment-debtor-respondent)’®'

XavU Procedure Code (Act V of 1908), section
xeqiient O rd e rm ea n in g  of—Jurisdictioii—Order by execut
ing Court directing payment of decretal sum by imtalments, 
whether “ subseqimit o r d e rw ith in  section 4:S.

*£xecution o f  D ecree A ppeal N o. I of 1936 against the order o f  Pan d it 
Dainodar R ao Kelkar, D istrict Judge o f Sitapnr, dated  the 2tid o f October, 
1935, u ph old ing  the order oi; Saiyid Qadir H asan, Subordinate Judge of 
Sitapiir, dated the 5rd o f  A ugust, 1955.



The “ subsequent order ” under section 48(i)(&), C. P. G., must 1936

be an order made by the Court which passed the decree and 
not an order made in the course of execution. An executing N'ihal 
Court as such, has, therefore, no power to make an order which 
would operate as a “ subsequent order ” within the meaning of Syjbd

section 48(l)(d), C. P. C., directing payment of the decretal 
amount on certain dates. Gobardhan Das v. Dau Dayal (1), 
followed. D. S. Apte v. T irmal Hanmant Savnur (2), and 
.H. Fielding v. Finn Jan ki Das & Sons, (3) referred to.

Mr. Habib A li Khan, for the appellant.
Mr. Akhlaque Husain^ for the respondent.
K in g , C . J . T h i s  appea.l arises out of an order 

passed by a Court executing a decree, holding that 
under section 48 of the Code of Civil Procedure the 
decree could not be executed.

The decree was passed on the 7 th of August, 1911.
The present application for execution was made on the 
7th of July, 1935. This is evidently far more than 
twelve years from the date of the passing of the decree 
but it is pleaded that a fresh period of twelve years for 
executing the decree ha.s been given by the passing of 
a “subsequent order” within the meaning of section 
48, sub-section 1(b). On the 23rd of March, 1925, the 
parties entered into a compromise to the effect that the 
decretal amount should be paid by instalments. Annual 
instalmenfs were fixed to he paid on the 23rd of March,
1936, and on the same elate in the two following years.

The Court passed an order tha.t the parties were 
bound by the compromise. It is argued that this order 
amounts to a subsequent order directing the payment 
of money at recurring periods within the meaning of 
section 48, sub-section \{h) and that therefore a fresh 
period of twelve years runs from the date of that order.

It is argued for the judgment-debtor that the order 
in question cannot be held to be a “subsequent order” 
within the meaning of section 48 because it was not 
passed by the Court which passed the decree but by the 
executing Court.

(1) (1932) I .L .R ., 54 A ll., 57.?. (2) (1925) B om ., 503.
(3) (1926) L ab., 465.
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There is imdoiibtedly a conflict of judicial opinion 
Hakim as to whether an order passed 'by an executing Court
1:Sain regarding the realisation of a decretal sum by means of
gYEp instalments amounts to a. subsequent order within the
AiiMAn meaning of section 48. The appellant has relied upon

the rulings in D. S. Apte v. Tirmal Hanrnat Savnur (I)/' 
Kino„ GJ Fielding v. -Firm Janki Das and Sons (2), besides

other rulings to the same effect.
For the respondent great reliance is placed upon the 

Full Bench ruling of the Allahabad High Court in 
Goba.rdhan Das v. Dau Dayal (3). In that case it was 
clearly held by two of the learned Judges that an 
executing Court as such has no power to make an order 
which would operate as a “subsequent order” within the 
meaning of section 48, sub-section 1(b) of the Code of 
Civil Procedure, directing payment of the decretal 
amount on a certain date or on certain dates. The 
subsequent order must be an order made by the Court 
which passed the decree and not an order made in the 
course of execution. There are also other authorities 
to the same effect. In view of the conflict of judicial 
opinion I prefer to follow the Full Bench ruling of the 
Allahabad High Court as the question was very fully 
argued in that case. In accordance with that ruling 
the order passed by the execution Court on the 23rd of 
March, 1935, cannot be held to be a subsequent order 
within the meaning of section 48, sub-section (b).

It is further argued that the Court below was wrong 
in holding that the plea of the bar of limitation Was not 
barred by the piiticiiyle oi rej jtidicata. I t is unneces
sary to consider this point at length as the learned 
Advocate for the appellant has been unable to refer me 
to any order which raises the bar of res judicata by 
holding that the bar of limitation does not apply. I 
think there is no force in this contention. In my 
opinion the Court below has correctly decided the point 
at issue and I dismiss the appeal with costs.

Appeal dismissed,

(1) (1925) B om ,, 503. (2) (192fi) L ali., 465.
(2) (1M2) I .L .R ., 54 A ll., 573.
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