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Variance between pleading and 'proof—Alleged inconsistency in pleadings—  -----------------

Construction of solehnama— Estoppel.

After the death, of a Hindu widow, a suit was brought to have a sale 
of a portion of her husband’s estate made by her set aside on the ground 
that the sale was invalid except in so far as it affected the rights of the 
widow herself therein. The plaintiff, who was a collateral relation, 
alleged himself to be the heir, and sued as such, but was not so in fact.
It appeared, however, that a solehnamah had been entered into between 
him and the heir by virtue of which he had acquired all the rights of 
the heir in the property in suit. It did not appear that any objection had 
been taken in the lower Courts to the framing of the suit on the ground 
that the plaintifi was not the heir, and the defendant was allowed to 
raise the same objection to the suit as he might have taken had it been 
brought by the heir. On appeal it was contended on behalf of the defend
ant that the plaintiff, having sued as heir, could not be allowed to 
succeed on the basis of the solehnamah, as this would be contrary to the 
rule laid down in Mshan Chunder Singh v. Shama Churn Bhutto (1),

S.eld, that if this objection had been taken in the first Court, the plaint 
and issues might and ought to have been amended, but as it was not so 
taken, and the substance of the case in the plaint was that the sale by the 
widow was invalid beyond her own interest, under the circumstances of the 
case there was no weight in the contention of the appellant.

* Tresent; L oed s H obhousb, M acn aghtbn , and H annen , and Sie 
E. C ouch .

(1 ) 1 1  Moo. I. A., 7.



1892 A ppeal from a decree (19th January 1886) of tie  High, 
5 ubot Court, reversing a decree (10th September 1884) of the seconji 

HossBiir Subordinate Judge of Sarun.
SheoI I hai The respondent brought this suit on 9th June 1883 for proprie- 

tary possession with mesne profits of a mauza, named Bhadar 
Khord, in the Sarun district, describing himself as heir and grand
son of a cousin of a previous owner, against -Bilji Saidan, who 
died pending the appeal and was now represented by her husband 
and children, the present appellants.

Dwarka Das, also called Dwarka Lai, owner-Qf the mauza, who 
died childless in 1819, left a widow, Parbati, who lived till 1879. 
On the I5th May 1868, Parbati sold the mauza to Bibi Saidan, 
The nearest collateral, who was heir, was at that time Lokenath., 
who survived Parbati by  about two years, dying in 1881. The 
sale deed was executed on behalf of Parbati by Parsotim Das, 
another collateral, as hex mukhtar. Parsotim was nearer in descent 
from a common ancestor to both Dwarka Das and Lokenath than 
was the plaintiff in this suit, and he was not a party: he was 
a witness for the defence.

In 1882, there having been a contest between Parsotim aitd 
Sheosahai as to the right to a certificate under Act X X V U  of 
1860, in reference to the estate of Lokenath, a solehnama was 
executed between them, under which it appeared in these proceed
ings that the plaintiff had acquired the right of Parsotim in the 
property in suit.

The Subordinate Judge’s decree was in favour of the defendants. 
The plaintifi, in his judgment, was not the heir, and he could derive 
no title from Parsotim, for the reason that Parsotim had none 
to give, having, when he executed the sale deed of 1868 as mukhtar 
himself, used words renouncing all claim in favour of the vendee. 
Besides, the Subordinate Judge found the solehnama to be collu
sive and of no effect.

The grounds on which the High Oourt (R om esh  O h x jn reb  
M m m  and Nojiins, JJ.) reversed that decree appear in their 
Lordships’ judgment.

Mr. J. E . A . Branson for the appellant:—The responaent 
could not succeed on a right different from that on which he ca,m|̂  
into Court; and having in the first instance alleged that he -vfas
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the heii- of Lokenatli and claimed on tliat ground, he could not 1892 
be decreed entitled on the ground that Parsotim, being the 

next heir, had made over his right of inheritance. It was beyond Hosseiit 
the power of the Court to declare a right not claimed upon Shbosahai 
the pleadings or raised upon the issues. He referred to Bani 
Oowuttas Koonwar v. Baloo Lai Bahadoor Singh (1). The de
termination must ’be restricted to the case made by the parties 
themselTes in their pleadings, Eshenahmder Singh v. Shama- 
churn Bhutto (2). He also referred to Mohummud Zalioor AH Khan 
V .  Mussumat ThaJcooranee (3), Sari Rmfi Chiiyltinkar v. Shapurji 
Hormasji Shet (4), Myhpore lyamwmy Vyapoory Moodliar v. Yeo 
Kay (5), Bhooian Mohun Mundul v. Bash Behari Paul (6),
Joseph y. Solano (7), Ltikhce Kani Boss Ohowdliry v. Summeroodi 
Tustar (8), Ram Doyal Khan v. B,aja Ojoodhiaram Khan (9). The 
respondent could not take any title to sue through the solehnama, 
for Parsotim could not have sued to have the deed of 15th May 
1868 set aside after his renunciation. The Evidence Act, I  of
1872, section 115, and Seton v. Lafone (10) were referred t o : also 
section 43 of the Transfer of Property Act, IV  of 1882.

The respondent did not appear.
Their Lordships’ judgment was deHveied by—
S ir  R. Couch :—The suit in this appeal was brought by the 

respondent against the wife of the appellant Syed Nurul Hossein> 
Mussummat Bibi Saidan, who died pending the appeal, and is 
represented by the present appeUanta, The plaint prayed for the 
determination and adjudication of the right of the plaintiff to and 
for possession of mauza Bhadar Khord, pargana Pachlakh, said to 
be acquired by Dwarka Lai, great-grandfather of the plaintifE and 
husband of Mussummat Parbati Koer, with his ancestral money.
Dwarka Lai died in 1819, intestate and childless, leaving Parbati 
Koer his widow, who entered inS.o possession of his estate. On 
the 30th May 1865 Parbati Koer, dosoribcd as widow and heiress

(1 ) 9 Moo. I . A., 89. (6) IS W . E., 84.
(2) 11 Moo. I. A., 7. (7) 18 W , E., 424; 9 B. L. E., 441.
(3) 1 1  Moo. i. A., 46&, (8) 13 B. L. E ., 243; 2 1  W . E.,
(d.) I. L. £ ., 10 Bom., 461 s 208.

L. E., 131. A., 6S, (9) I , L. E., 2 Cale., 1 j 25 TV. E.,
(6) I. L. B., 14 Calo., 801; 426.

L. E ., 14 I. A ., 168, (10) L, E., 19 Q. B. D-, 68.
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1S93 oi Babu Dwarka Das, deceased, executed a mokHiarnama, by 
Nubul 'wbicb she appointed Parsotim Das, described therein as son of^tbe 

H o s s b ik  late Juggernath Persbad, deceased, and ber own adopted son, ber 
SHEoknAi general mokbtar, with power to alienate or sell any moveable or 

immoveable properties for any consideration. On the I5tb May 
1868 Pai'sotim Das executed a deed of sale, by whicb, in considera
tion of Es. 9,57S, be sold tbe wbole of the mauza Bbadar Kbord to 
Mnssummat Bibi Saidan absolutely. H e is described in tbe deed 
as “  general motbtar and executor under tbe will dated tbe 6tb 
June 1853, and adopted son of Mussummat Parbati Eoer, widow 
of Babu Dwarka Das, deceased, by virtue of a general power-of- 
attomey,”  and tbe deed contains tbe following passage :— “ My 
client, tbe vendor, and ber beirs and representatives, and I  as 
mokbtar, wbo am tbe general mokbtar, adopted son, and executor 
under tbe will of tbe vendor, and my beirs and representatives, bave 
now no claim, right, demand, or contention in respect to tbe pro
perty sold and tbe said consideration money against tbe vendee and 
ber beirs and representatives. I  as mokbtar bave made a general 
renunciation of tbe same. Sucb renunciation is legal and valid,’' 

Parbati Koer died on the 21st June 1879. The heir of Dwarka 
Lai, or Dwarka Das as he was sometimes called, then entitled to 
succeed to his estate, wasLokenafcb, tbe grandson of Dindyal Earn, 
the paternal imcle of Dwarka Lai. Lokenatb died on tbe 21st Sep
tember 1881, leaving Parsotim Das, who was tbe grandson of 
Bebari Lai, his paternal uncle, and tbe respondent and bis five 
brothers, who ,were great grandsons of Bebari Lai, surviving bim. 
On the death of Lokenatb a dispute arose between Parsotim and 
tbe respondent and another person as to the right to succeed to his 
estate, the respondent claiming to do so on the ground of Lokenatb 
having brought him up as his son. Petitions for a certifloate 
under Act X X V II  of 1860 were presented by the parties, and 
pending the decision of the case a compromise was come to, which 
is stated in a petition to tbe Court dated the 18th February 1882 
of the respondent and Parsotim. A  division was thereby made 
of the estate, and the material part for the present suit is in tbe 
4tb paragraph. That states that Parsotim Das “ has and shall 
have nothing to do with anything that may be acquired ”  by 
means ol a suit which had been instituted by Lokenatb to obtain;,
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possession of another niaTiza wHoli liad been sold, “  or any other 1892 
ease instituted by virtue of the rigM of inheritance to the estate 
of Bwarka Lai, but that Sheosahai Lai a f e s  Matru Lai alone H o ss k iit  

shall derive benefit or suSer losses from the same.”  The first Court SHEosiHAi 
properly decided that the plaintiff ■was not the heir to Lokenath.
They also held that he could not have any right, in consequence 
of the relinquishment of Parsotim Das in his favour, to reoover 
possession of the property in dispute, on the ground that he 
executed all the documents relating to the alienation by Parbati 
Koer, that it was made with his full consent, and as the reversion
ary heir of her husband he oould not sue to have it set aside and 
recover possession from the purchaser, and also that the relinquish
ment was collusive. The suit was accordingly dismissed.

The plaiatifl appealed to the High Court, which decided upon 
the evidence that the instrument of compromise was executed for 
a bofid fida purpose, and was not collasive. Their Lordships 
think this decision cannot be questioned. The High Court point
ed out that, on the death of Parbati Koer, Lokenath, as the next 
heir, succeeded to the property, and that the first Court was in 
error in thinking that Parsotim was the reversionary heir of 
Dwarka Lai. They said they were of opinion that the first Court 
was in error in holding that the efieot of the admission in the 
bill of sale would be to deprive Parsotim of the right whioh, 
as heir of Lokenath, he had of questioning the validity of the bill 
of sale. They also held that there was no proof of any necessity 
that would sanction the sale, and reversed the decree of the first 
Court,-making a decree for possession by the plaintifi of the pro
perty daimed, except a small portion which the plaintiff adniitted 
the defendant was not in possession of. Piom this decree the 
present appeal was brought, and it hns been h.oard n- pnrie..

The learned Counsel for the appoll.iut took sovtral objections 
to the judgment of the High Court. Tho firsl was founded upon 
the judgment of this Committee in I!she>irJ>iind«r Siinjh v. tihfum- 
churn Bhutto (1), whore it is said (page 20) that tlw deleruii- 
nations in a cause should bo founded upon a case, either to 
bo found in the pleadings or iii” f)lvod in or oonsist-.ont with the 
CMC theroliy lUiido, and (pago 2-1) that the e;iui(;ic3 iind ground of

(1 ) 11 Moo. I. A., 7.
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1892 relief originally alleged and pleaded by the plaintiff should not be 
departed from. Several cases were referred to as illustrating the 

Hossbih application of this rule. Their LordsMiDS M ly  nlErm it, but "the
Sheôs’ahai BTihstance of the case in the plaint in this suit is that the sale by

I/Ai. Paihati Koer ’was invalid beyond her interest in or power over
the estate. The plaint, indeed, states that the plaintiff was the 
heir o£ Lokenath, and so entitled to raise the question. He was 
not the heh’, but it waa proved that he had the right of the heir, 
and the defendant was allowed to take the same objections as 
lie might have taken if Parsotim had been the plaintiff. More
over, it may fairly be inferred from the judgment of the first 
Court that this objection was not taken at the hearing before 
it. I f it had been, the plaint and the issues might and ought 
to have been amended. It is very unlikely, if it were taken and 
over-ruled, that there would be no notice of it in the judgments 
of either of the lower Oourts. Their Lordships are of opinion 
that there is no weight in this objection.

The next objection was, that no right passed fi’om Parsotim to 
the plaintiff by the solehnama or instruioaent of compromise; that 
property was not meant to be dealt with by it. The intention of 
the 4th paragraph, which has been quoted, appears to be that 
Parsotim should release or convey to Sheosahai his right of inheri
tance to the parts of Dwarka Lai’s estate which had been sold by 
ParbatiKoer, and for which one suit had been instituted and 
others might have to be. The words are sufficient to effect that 
intention, and to enable the plaintiff to institute this suit.

The third objection was that Parsotim was estopped from 
bringing the suit by his execution of the deed of sale of ’the 15th 
May 1868, and consequently the plaintiff was also estopped.' The 
law in India on this matter is in the Indian Evidence Act,
1873. Section 115 of that Act says:— When one person has,, 
by his declaration, act, or omission, intentionally caused or per
mitted another person to believe a thing to be true and to act 
upon such belief, neither he nor his representative shall be allowed, 
in any suit or proceeding between himself and suoh person or his 
representative, to deny the truth of that thing.”  What then Sa 
the declaration or representation in the deed ? Parsotim is dTe- 
scribed as general mokhtar and executor under the will, and



adopted son of Parbati Eoex’, widow of Babu Dwarka Das, is92 
deceased. The purdiaser thus had sufficient notice to make it Ms 
duty to inquire as to what Parbati had power to sell. Parsofcim Hosseiit 
says:—“  I  have, as mokhtar, sold absolutely, without any reser- Sheos'ahai 
vation, the whole of 16 annas milkiut and malguzari of mauza 
Bhadar E iord,”  and in the passage which has been q^uoted, “  T aa 
mokhtar,’ and my heirs and representatives, have no claim, right 
demand, or contention in respect to the property sold, and I  as 
mokhtar have made a general renunciation of the same.”  There 
is no allusion to any right of Parsotim as heir of Dwarka Lol, 
which he was not, either then, or when Parbati Koer died. The 
fair constTOOtion of the deed is that Parsotim, as agent, was only 
selling what his principal had power to sell. There is no repre
sentation that Parsotim was selling on his own account, and the 
plaintiff is not denying the truth of any fact which is represented 
in the deed. The words “  and my heirs and representatives have 
now no claim, &c.,”  must be read with the contest, and refer to 
the character of mokhtar. The transaction was the ordinary one 
of a sale by a Hindu widow, and their Lordships are of opinion 
that there was not any representation by Parsotim which would 
prevent the plaintiff from bringing the present suit.

Lastly, the learned Counsel referred to the Indian Transfer 
of Property Act, 1883, section 43 of which says that “  where 
a person erroneously represents that he is authorized to transfer 
certain immoveable property, and professes to transfer such pro
perty for consideration, such transfer shall, at the option of the 
transferee, operate on any interest which the tra.nsferor may 
acquire in such property at any time during which the contract 
of transfer subsists.”  This is not upplieahlo. Pni'sotlm did not 
represent that,he was aitthorlzed to tranniier any ofhor interest 
than that of his prinoipal, Parbati Koer, and he did not profess 
to transfer any other. None of the objections to the decision of 
the High Court can, in their Lordships’ opinion, be sustained, and 
they wiU humbly advise Her Majesty to aifirm the decree of the 
H igh Court and to dismiss Iho nppeal.

Appeal dismtmS,
“Solicitor for the appellant: Mr, J. F. WatUns.

c. B.
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