
the actual damage which he can prove that he has
sustained. In either case not only is the bond a contract Susdar

of a different form and nature from a covenant with d  ̂
penal clause, but the remedy upon it, and the amount 
recoverable for the breach of i t ,  is also different.” Sisgh

In the present case the ex.ecutant Sundar Lai did not 
undertake any obligation to pay any money to Thakur Srivasima 
Gandharp Singh. The only reference to payment of 
money contained in the instrument is the reference for JJ.

payment of the price of the sugarcane juice by Gandharp 
Singh to Sundar Lai. No doubt Sunder Lai undertook 
the obligation of supplying sugarcane juice on the terms 
stated in the document. The provision as regards his 
liability for damages in case of a breach of agreement and 
the other terms of the document sho’iv̂ that the document 
is rather in the nature or an agreement than a bond.
We are accordingly of opinion that the stamp duty and 
the penalty realised by the Munsif was sufficient.

We answer the reference accordingly.
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Before Mr. Justice E. M . Nanavufty
193B

PANDIT HAR NARAIN (Defendant-appellant) y. PANDIT March, lO 
SIDH NATH (Plaintiff-respondent)® ;

Transfer of Property  Act (IF of 1882), section  5.1, Scope of—
P erm anen t lease— Lessee no t  excluded from  benefit  o f  sec- 
t lon— Lessee m aking im provem en ts  on land in good  faitJh—
Lessee, ivhether can believe l iw ise lf  to be owner and eriti tled  
to com pensation— Phrase " believing  in goo d  faith that he is 
ahsolutely e n t i t l e d ’% meaning of.

There is iiq vaHd reason for excluding a permanent lessee 
from the benefit of section 51, Transfer of Property Act. So 
loBg as he pays tlie rent due on Ms lease, the lessee can con
sider himself to be the absolute owner oS; the land perpetually 
lea-sed to him, and he can honestly beheve that he is the owner

^Second C ivil A p p ea l N o , 207 o f  agninst the dccree o f ‘-aiyid
Shaiikat H u sain , S ubordinate Ju d g e  o f L'nao, dated  th e 2Sth of February,
19S4, u p h o ld in g  th e  decree o f  B abu G opal C handra Sinha, M unsif, N ortti.
U naoj dated  the 14lh  o f Septem ber, 1933.



W86 of the land, erect constructions upon it and thereby improve
’” 77™  the value of the land. Where, therefore, such a lessee cons-i: ANDIT
H a r  N a b a in  tructs a house in good faith upon the laud duly leased to him, 

Pasdit equity entitled to compensation for the improvements
SidhNath made by him. Rudra Pnrtab Sahi v. Debt Pcrslind (1), and Ven- 

kataraman v. Pannnsanii Padayachi (2), Followed. Rajrup 
litimvar v. Gopl (S), dissented from,

Section 51, Transfer of Property Act, is founded upon the 
principle that he who will have equity iriust do equity. The
phrase “ believing in good faith that he is absolutely entitled”
implies that the transferee must not be aware of any circums
tances which wotild render invalid his transfer. The phrase 
“ good faith ” ordinarily implies an honest belief in one’s right. 
The transferee must jiot be a trespasser or a qualified holder.

Messrs. E yder Hnsain and Siraj Hnsain, for the 
appellant.

Mr. L. S. Misra, for the respondent.

N a n a v u t ty ,  J. This is a defendant’s appeal against 
an appellate jiidgiiient and decree of the learned Sub
ordinate Judge of Unao upholding the judgment and 
decree of the learned Munsif of North Unao.

The facts out of which this appeal has arisen arc 
briefly as follows;

On the 9th of June, 19IG, Pandit Baldeo Behari, a 
vakil of Unao, along wath Babu 1/achhmi Narain, vakil, 
took a lease of 3 bighas and 4 biswas of land on a rental 
of Rs.112. The lease provided inter alia that the land 
could not be sublet to others without tlte permission i>*. 
the landlords, Munshi Yakub Husain and Musammat 
Wajahat Fatima. In 1927 Pandit Baldeo Behari died 
leaving a. widow Musammat Mohini and a minor son, 
Pandit Sidh Nath the plaintiff in the present suit. On 
the 24th of June, 1931, Musammat Mohini, acting as 
guardian of her minor son Sidh Nath, granted a per
petual lease to defendant Har Narain of 4 biswas and 2 
biswansis forming part of her garden and sahan darwaza 
on a rental of Re.l per annum. By this lease of the 
24th of June, 1931, no right to eject the lessee wa.s

(1) (190]) 8 O.C., 13. (2) (1927’i Mad,, 102;5:
(JS) I .L .R ., 47 A il., 430.
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193Greserved and no right to enhance rent was granted. If 
the rent of Re.l a year was not paid, only the right to 
sue for arrears was given. The land was leased for the Naeain 
purpose of constructing a house. In December, 1932, Panbit 
the defendant Pandit Har Narain started erecting a 
house. In February, 1933, a legistered notice was given 
by the minor Sidh Nath through his brother-in-law ^̂ anamuty,. 
Dwarka Nath asking the defendant to refrain from put
ting up a construdtion. The notjice was returned, 
unserved as the addressee refused to take it. On the 
3rd of March, 1933, Pandit Sidh Nath brought the 
present suit, and an application for an injunction was 
made by the plaintiff and a temporary injunction was 
granted. The trial Court decreed the plaintiff’s suit 
in toto for removal of the building and for possession 
over the land, holding that Musammat Mohini was a 
pardanashin lady, who did not fully understand the 
transaction into which she had entered with the defen
dant, and that the defendant had exercised undue 
influence over her, and that the lease in question Tvas 
for inadequate consideration and conferred no benefit 
on the minor, Pandit Sidh Nath. The defendant 
appealed to the Court of the Subordinate Judge of Unao 
and in appeal the lower appellate Court held that the 
lease was executed by Musammat Mohini under the 
spell of the defendant, but that she executed it intelli 
gently. It further held that the lease was not for ade
quate consideration and conferred no benefit upon the 
minor, and no acquiescence could avail against the 
minor and so dismissed the appeal of the defenda.nt.
The defendant thereupon came up to this Court in 
second appeal and when this second appeal came up for 
hearing in this Court, a learned Judge of this Court, on 
the 5th of August, I935> remitted an issue for trial to ithe:; 
lower appellate Court under Order XLI, rule 25 of the 
Code of Civil Procedure. The issue was as follows:

“Havnig regard to the provisions of section 51 of the 
T ran sfe r of Property Act, is the defendant entitled to
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1930 any compensation from the plaintiff, and, if so, to v̂hat 
p̂vNDiT amount is he entitled?”

HakNaeain learned Subordinate Judge of Uiiao (not the
sidĥ nSh Officer who decided the appeal of the defendant) 

held that the defendant was entitled to compensation 
under the provisions of section 51 of the Transfer of 

Namvuthj, pj-Qp̂ j-ty Act and he fixed the amount of compensation 
to which the defendant was entitled from the plaintiff 
at the sum of Rs. 1,136-3-9, and he submitted his finding 
to this Court. The plaintiff-respondent filed objections 
to the, remand finding.

I have heard the learned counsel of both parties at 
considerable length and I have taken time to consider 
the question of law involved in this appeal.

Section 51 of the Transfer of Property Act runs as 
follows:

"When the transferee of immovable property makes 
any improvement on the property, believing in good 
faith that he is absolutely entitled thereto, and he is 
subsequently evicted therefrom by any person having 
a better title, the transferee has a right to require the 
person causing the eviction cither to have the value of 
the improvement estimated and paid or secured to the 
transferee, or to sell his interest in the propeity to the 
transferee at the then maiket-value thereof irrespective 
of the value of such improvement/’

The learned counsel for the plaintiff-respondent has 
argued diat the scope of this seL.don is limited, and that 
since it refers to a transferee, who in good faith believes 
himself to be absolutely entitled, it excludes lessees and 
mortgagees and therefore the appellant Pandit Har 
Narain, who is only a lessee, is excluded from the benefit 
of this section, and in support of his contention he has 
cited a FuU Bench ruling of the Allahabad High Court 
reported in Rajrup Kunwar v. Gopi and others (I), in 
which it was held that a person, who took what purported 
to be a permanent lease from a Hindu widow and made 
improvements on the property, was not entitled to com
pensation for the improvements made when on the death 

(1) (1925) I.L.R., 47 All., 430.
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of the widow lie was evicted by the reversioner. On 
the other hand the learned counsel for the appellant PijmT 
has relied upon a ruling of the late Court of the Judicial ‘ 
Commissioner of Gudh reported in Raja Ruclra Parfab 
Sahi V. D ebi Pershad and another (1). In this case Mr.
Spankie, Additional Judicial Commissioner, made the 
following observation: NanavuHy,

“There is a strong presumption that the lessee believed 
in good faith that under the lease he absolutely 
entitled to the land subject to the payment of rent, aris
ing from the terms of the lease itself. The defendants, 
as the heirs of the lessee and claiming under the lease, 
are therefore entitled to the value of any improvements 
made by the lessee, which is what they ask for in case they 
are liable to be evicted from the land.”

The same view was taken by a learned Judge of the 
Madras High Coint in Venkatammcm. v. Fannusam^ 
Padayachi and another (2), in which it was held that a 
person, who had incurred expenses for the purpose of 
raising a plantation, was in equity entitled to be reim
bursed the amount spent by him. Sir Dinshaw Mulla 
in his well known Commentary on the Transfer of 
Property Act (1933 Edition, page 188) has expressed his 
opinion that a lessee cannot appeal to this section 51 even 
if he is a permanent lessee and that a mortgagee cannot 
be said to believe himself to be “absolutely entitled” and 
is therefore outside the scope of this section. It seems 
to me that there is no valid reason for excluding the 
lessee from the benefit of this section. So long as he 
pays the rent due on his lease, the lessee can certainly 
consider himself to be the absolute owner of the land 
perpetually leased to him and he can honestly believe 
that he is the owner of the land, erect constructions upon 
it, and thereby improve the value of the land. As 
pointed out by Mr. Spankie in the ruling reported in 
Raja Rudra Partab Sahi v. D ebi Perskad { I)  cittcl above 
the lessee can honestly believe in good faith that he is

(1) (1901) 8 O.C„ 13 (20).; : ;  ̂ ^  {1927) A J.R ., M a6 1023. ;
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io3(i absolutely entitled to the land leased to him subject to 
the payment of rent. Section 51 of the Transfer of 

Hak NARAiir property Act is founded upon the well-known principle 
Pandit that he who will have equity must do equity. The 

phrase “believing in good faith that he is absolutely 
entided” occurring in section 51 of the Transfer of 

Naruwutty, Property Act seems to me to imply that the transferee 
must not be aware of any circumstances which render 
invalid his transfer. The phrase “good faith” ordinarily 
implies an honest belief in one’s right. The transferee 
must not be a trespasser or a qualified holder. It has 
been argued on behalf of the plaintiff-respondent that in 
view of the finding of the lower appellate Court that 
the defendant-appellant exercised a spell upon the 
plaintiff's mother and that the lease was without ade
quate considera.tion and not for the benefit of the minor 
and in view of the fact that no evidence concerning 
acquiescence can avail against the minor, the defendant 
should not be held entitled to the benefit of section 51 
of the Transfer of Property Act. The considerations 
pointed out by the learned counsel for the plaintiff- 
respondent no doubt render the lease invalid, but they 
do not affect the right of the appellant to recover com
pensation for the house constructed by him in good 
faith upon the land which had been duly leased to him.

In my opinion, after giving the facts of this case mv 
very best consideration, the appellant is in equity 
entitled to the compensation claimed by him. I accord
ingly allow this appeal, modify the decree of the lower 
Court and give the plaintiff a decree for possession of 
the land by ejectment of the defendant on condition 
that the plaintiff pays to the defendant-appellant the 
sum of Rs.l,136-3-9 as compensation. In the circum
stances of this case, each party will bear its own costs in 
this Court. The order of the lower appellate Court as 
to costs will stand good. To this extent this appeal M : 
allowed.

Appeal partly alloived::
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