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1036 holds an intermediate position between the owner and

Berser  the occupier of the land.  We accordingly overrule the
Rara $veo CONtention.

Amab AL Next, it was argued that the claim was barred by

limitation, The statement in the plaint is rather

. ambiguous but it is quite clear from the account books

v produced by the plaintiff that the whole of the rent for

Nunaoatly, 1887 Fasli has been realised. The suit is, therefore, in

substance only for the arvears of 1338 TFasli and the

amount decreed by the lower Court also represents the

same arrears. No question of limitation therefore arises.

Lastly it was also argued that the defendant had paid

a sum of Rs.100 in addition to the amount for which

credit has been given to him.  This plea was not raised

in the lower Court and raises a question of fact which.

we cannot allow to be raised for the first time in revision.

The application therefore fails and is dismissed with

COsts.
Application dismassed.
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February, 15 BRI] BHUSHAN (Devenpast-appiiiant) v COLLECTOR
T OF ALLAHABAD (PLAINTIFT-RESPONDENT)®
Oudh Rent Act (XXIF of 188G), section 127—Defendant in
possession under a bona fde title—Defendant prima facic
not - trespasser—Section 127, Oudh Rent dct, applicability
of.

Where the defendants are in possession under a bona fide
claim of title and have made out a strong prima facie case that
they are not trespassers, the provisions of section 127 of ihe
Oudh Rent Act are mnot applicable. Sri Autar v. Special
Manager, Court of Wards, Berwa Estate (1), velied on.

Mr. 8. N. Srivastava, for the appellant.

The Assistant Government Advocate (Mr. H X,
Ghosh), for the respondent.

*Second. Rent Appeal No. 29 of 1934, against the decrec of Mr, K. N.
Wanchioo, District Tudge of Rae Bareli, dated the Oth of February, 1934,
setting aside the decrec of Pandit Gur Charan Niwas, Assistaat Collector,.
First Class, Partabgarh, dited the 215t of Seprember, 1933,
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SRIVASTAVA, J.:~—This is a second rent appeal arising
out of a suit under section 127 read with section 108,
clause (2) of the OQudh Rent Act. It relates to a plot
No. 265.

The plintiff’s case was that the defendants had taken
possession of the plot without any title and were mere
trespassers.  The defendants resisted the suit on the
ground that they were ex-pioprietary tepants of the
:zud plot. The Jower 1ppellate Court has found thar
the share of the defendants in the mahal in which this
plot is sitnated was sold in July, 1908, and that the plot
in suit was included in the share sold. It has further
found that at a partition which took place in 1898 the
plot in question was allotted to the share of Musammat
Harnathi, mother of the defendants, as khudkasht. 1t
was of opinion that in the circumstances the defendanty’
possession may be presumed from July, 1898, but as this
was within ten years of the sale therefore it was not
sufficient to prove that the defendants or their prede-
cessor had held the plot as khudkasht for a full period of
twelve years before the sale. The defendants examined
two witnesses to prove thelr possession as khudhasht
before the partition but their evidence did not find

favour with the lower appellate Court. Section 127 of

the Oudh Rent Act allows a landlord to proceed under
that section against a person taking or retaining posses-

sion of land without being entitled to such possession.

In Sri Autar v. Special Manager, Court of Wards, Berwe
Estate (1), 1t was held that when the defendant sets up a
bona fide claim of title or when adverse proprietary
possession of the land is claimed by the defendant agamst
the landlord and such claim appears to be a probable
one, the defendant cannot be treated as a person coming
under the provisions of section 127 of the Oudh Rent
Act.  In the present case there can be no doubt of the
defendants having been in possession of the plot in suit
for about the last thirty-eight years from . July, 1893.

It is also clear that their predecessor was in possessmn‘
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1038 of the plot in 1898 under an allotment made at a
TBes revenue partition. In the circumstances there seems
BEOSISY Tittle doubt that the defendants are in possession under
Commenor g hona fide claim of title and have made out a strong
ALLATABAD prima facie case that they are not trespassers. I am,

thevefore, of opinion that the provisions of section 127
Svivaqra, OF the Oudh Rent Act are not applicable o the present

J. case.

I, therefore, allow the appeal, set aside the decree of
the lower appellate Court and restore that of the Court
of first instance with costs throughout.

Appeal allowed.
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Before Mr. Justice Bisheshwar Nuth Srivuisiaion

0 SITLA BAKHSH SINGH (Arricanr) v BALJ NATH
A (OPLOSITE-PARTY)®

Contract dct (IX of 1872), scction 148—Silver entrusted 1o
goldsmith for making ovnament—Theft-—No negligence and
want. of proper care—DBailmeni—Contract, whether one of
bailmeni—Goldsmith, whelker liable for damages.

Where some silver and cash are given to a goldsmith  for
making an ornameut and there is a thelt at the shap of the
goldsmith and the silver is lost not due to his carelessness or
negligence, held, that ihie contract hetween the partics is one
of bailment within the meaning of section 148 of the Contract
Act and the goldsmith is not liable for the logs. of the sitver.
Maung San Myaing v. Maung Po Hman (1), relied on.

Mr. Pirthipal Singh, for the applicant.

Mr. Bani Bilas Misra, for the opposite party.

SrivasTAva, J.:—This is an applicaiion in revisioi
under section 25 of the Small Cause Courts Act against
the order and decree, dated the 20th of August, 1935,
of the learned First Additional Judge of the Court of
Small Causes, Lucknow.

*Section 25 Application No. 126 of 1955, against the decree of :Z.lbu
Shiva Gopal Mathur, First Additional Judge, Small Cause Court, Luck-
now, dated the 20th of August, 1935,

(1 (1912 15 1.C., 451,



