
agent should be allowed to plead for his principal. We 
jiwAijLAL also feel that if such a practice were countenanced, the 
PROPEKiy '̂esiilt of it would be to allow unqualified persons under 
ra?âiT special agents to assume thv̂  roll of pleaders

and begin regular practice as such. This view also 
appears to be supported by the decision of J e n k i n s ,  C.J., 

N. E-. G h a t t e r j i ^  J. Hnrchand Ray Goboiirdhan 
Nanavutiy, Yhe Beugol-NdgpuT Railway Company (1), in

which it xvas held that a recognized agent as such has no 
right of audience.

For the above reason we disallow this application.

Application disrnissed.
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REVISIONAL CIVIL

^jefore Mr. Justice Bisheslmar Nath Srivastava 
and Mr. Justice E. M. Nanaviitty

1936 BEHARI (D e fe n d a n t-a p p lic a n t)  v. RAJA SYED AHMAD ALI 
Fnh-mry, 13 RHAN (P la in tiff-o p p o site -p a r ty )'^ '

Provincial Small Game Courts Act (IX of ISSI), Scheduk II, 
clauses (S) and (l^)—Suit by owner o f bazar for theka 
money against purchaser of right to collect dues from bazar, if 
cognizable by Small Cause Court—Clauses (8) and (13), 
Schedule II, Small Cause Courts Act, applicability of.

A suit by the owner of a bazar for arrears of theka money 
against a person who had purchased at an axKtion the right to 
collect the dues from the bazar on payment of a fixed sum of 
money every year is not covered by clauses (8) and (13) of the 
Second Schedule of the Small Cause Courts Act and is cogniz­
able by the Small Cause Court. Clauses (8) and (13) refer to 
suits against persons who actually occupy or use the land or 
other property for which they are liable to pay rent or 
" malikana"  and ''haq ” etc., but have no application to the 
case of a person who has purchased the right to collect the 
dues from a bazar and who holds an intermediate position bet­
ween the owner and the occupier of the land.

^Scction 25 A pp lication  N o . 11 of 1935, against the decree o f Saiyid  
Khiirshed H usain , Judge, Small Cause Court, L ucknow , dated the 20th  
of D ecem ber, 1934.

(!) (1914) 19 C .W .N ,, 64.



]\'Ir. R. N. Shukla for Mr. Mahabir Prasad Srwastava, 

for the applicant. ■ Bsmaei
Mr. Hyder Husainj for the opposite party. Baja Sybd

A h m a d  A ii
S r i v a s t a v a  and N a n a v u t t y , JJ. ; —This is an appli- Khan 

cation under section 25 of the Small Cause Courts Act 
against the decree of the Judge of the Court of Small 
Causes, Lucknow. It arises out of a suit for recovery 
■of arrears of theka money and interest. The thcka was 
in respect of a bazar owned by the plaintiff. The 
defendant purchased at an auction the right to collect 
the dues from the bazar on payment of a fixed sum of 
money every year.

The first contention urged on behalf of the defen- 
dant-applicant is that the suit was not cognizable by the 
Court of Small Causes. Reliance has been placed on 
clauses (8) and (13) of the Second Schedule of the Small 
Cause Courts Act in support of this contention. We 
do not think that any of these clauses applies to the case.
In Ram Lai v. Badal Khan (1) it was held that suits for 
recovery of tahbazari fees are not suits for rent; they 
are also not suits for fees which are in the nature of 
''malikana”  or “ haq”  as contemplated by clause (13) ot 
the second schedule of Act IX of 1887. In the preseni 
case  ̂ the plaintiff' does not sue for enforcement of pay­
ment of any ‘ 'malikana'', or cesses. The defen­
dant did not occupy the bazar and was not liable for 
payment of 2Liiy rent, malikanay haq ov cesses. He is 
isued on the basis of the contract under which he agreed 
to pay a sum of money every year in consideration of 
his being given the theka oi the bazar. Such a 
means only a right to realize the ‘ 'tahbazari”  and other 
dues from the shopkeepers who attend the bazar,
'Clauses (8) and (13) in our opi-iio i clearly refer to suits 
against persons who actual] v occupy or use the land or 
other property for which the\ are liable to pay rent or 
‘ 'malikana’' and “ hak'\ etc., but have no application to 
the case of a person in the position of a defendant xvho 

(1) (1927) I .L .R .. 3 L uck ., 2.S2.
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1936 holds an intermediate position between the owner and
Bbhaei the occupier of the land. We accordingly overrule the 

raja'syei) contention.
Next, it was argued that the claim was barred by 

limitation. The statement in the plaint is rather 
ambiguous but it is quite clear from the account books 
produced by the plaintiff that the whole of the rent for 
ioo7 Fasli has been realised. The suit is, therefore, in 
substance only for the arrears of 1338 Fasli and the 
amount decreed by the lower Court also represents the 
same arrears. No question of limitation therefore arises.

Lastly it was also argued that the defendant had paid 
a sum of Rs.lOO in addition to the amount for which 
credit has been given to him. This plea was not raised 
in the lower Court and raises a question of fact which 
we cannot allow to be raised for the first time in revision.

The application therefore fails and is dismissed wirli 
costs.

AppUcatio‘n dismissed.

126 ■ TH E INDIAN LAW R EPO R TS - [v O L . X II

APPELLATE CIVIL

193S Before Mr. Justice Bisheshwar Nath Srhastava
F e b r m r y ,  IS  B R IJ BHUSHAN ( D e r e n i m n t - a p p e l l a n t )  v . COLLECTOR 

OF ALLAHABAD (P L A rN 'l’IF F -R E S P O N D E N T )*

Ouclh Rent Act {XXII of 1886), section 127—Defendant in  
f:ios.’>es.'iion under a bona fide title—Defendant prima facie 
not trespasser—Section 12,1, Oudh Rent Act, applicability 
of.
Where the defendants are in possession under a bona fide 

claim oLtitle and have made out a strong prima facie case that 
diey are not trespassers, the provisions of section 127 of the 
Oudh Rent Act are not applicable. Sri /iutar v. Special 
Manager, Court of Wards, Benoa Estate (I), relied on.

Mr. S. N. SnwwtoZj for the appellant.
The Assistant Government Advocate (Mr. H  K. 

GM?/z), for the respondent.

*Second R en t A ppeal N o . 29 of 1934, against th e dccxec oi: Mr. K. N . 
W anclioo, District: "Ttidge o f R ae Bareli, dated the 9th of Fcl)ruavv, 1934, 
settino' aside dccrec o f Pandit Giir Ciiaran N iw as, Assistant C ollector,, 
First Class, Partab^^arh, dated  tite 21st o f Seplem bcr, 1933,

( f )  (1931) 8 O .W .N ,,  l lO I .


