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1938 agent should be allowed to plead for his principal. We
yrwan Lax also feel that if such a practice were counienanced, the
promerry  Pesult of it would be to allow unqualified persons under
orxat - the garb of special agents to assume the rell of pleaders
and begin regular practice as such.  This view also
) appears to be supported by the decision of Jexkivs, C.J.,
Sriwestere and N. R. Cuarrery, J. Hurchand Ray Gobourdhan
Nenautly, Dgs v. The Bengal-Nagpur Railway Company (1), in
which it was held that a recognized agent as such has no
right of audience.
For the above reason we disallow this application.
Application dismissed.
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1936 BEHARI (DEFENDANT-APPLICANT) v. RAJA SYED AHMAD ALI
February, 13 KHAN (PLAINTIFF-OPPOSITE-PARTY)®

Provincial Small Cause Gourls Act (IX of 1887), Schedule 11,
clauses (8) and (18)—Suit by owner of baxar for theka
money against purchaser of right to collect dues from bazar, if
cognizable by Small Cause Gourt—CGlauses (8) and (13),
Schedule 11, Small Caunse Courts Act, a;‘;plz‘cability of.

A suit by the owner of a bazar for arrears of theka money
against a person who had purchased at an auction the right to
collect the dues from the bazar on payment of a fixed sum of
money every year is not covered by clauses (8) and (13) of the
Second Schedule of the Small Cause Courts Act and is cogniz-
able by the Small Cause Court. Clauses (8) and (18) refer to
suits against persons who actually occupy or use the land or
other property for which they are liable to pay rent or
“maltkana” and “hag” etc., but have no application to the
case of a person who has purchased the right to collect the
dues from a bazar and who holds an intermediate position het-
ween the owner and the occupier of the land.

“Sectjon 25 Application No. 11 of 1935, against the decree  of Saivid
Khurshed Husain, Judge, Small Cause Court, Luckuow, dated the 20(h
of December, 1954,

(1y (1814) 19 CW.N., 64,
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Mr. R. N. Shukla for My, Mahabir Prasad Srivastava,
for the applicant.
Mr. Hyder Huscin, for the opposite party.
Srivastava and Nanavurry, JJ.:~—This is an appli-
cation under section 25 of the Small Cause Courts Act
against the decree of the Judge of the Court of Smal!
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Causes, Lucknow. It arises out of a suit for recovery -

of arrears of theka money and interest. The theka was
mn respect of a bazar owned by the plaintiff. The
defendant purchased at an auction the right to collect
the dues from the bazar on payment of a fixed sum of
money every year.

The first contention urged on behalf of the defen-
dant-applicant is that the suit was not cognizable by the
Court of Small Causes. Reliance has been placed on
clauses (8) and (13) of the Second Schedule of the Small
Cause Courts Act in support of this contention. We
do not think that any of these clauses applies to the case.
In Ram Lal v. Badal Khan (1) it was held that suits for
recovery of tahbazari fees are not suits for rent; they
are also not suits for fees which are in the nature of
“malikana” or “haq” as contemplated by clause (13) of
the second schedule of Act IX of 1887. In the present
case, the plaintiff does not sue for enforcement of pay-
ment of any “malikana”, “hag” or cesses. The defen-
dant did not occupy the bazar and was not liable for
payment of any rent, malikana, haq or cesses. He is
sued on the basis of the contract under which he agreed
to pay a sum of money every year in consideration of
his being given the theka of the bazar. Such a “theka”
means only a right to realize the “tahbazari” and other
dues from the shopkeepers who attend the bazar,
Clauses (8) and (13) in our opinion clearly refer to suits
against persons who actually occupy or use the land or

other property for which they are liable to pay rent or
“malikana” and “hak”, etc., but have no application to

the case of a person in the position of a ‘Elefendant who
(1y (1927) LL.R., 3 Luck., 252.
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1036 holds an intermediate position between the owner and

Berser  the occupier of the land.  We accordingly overrule the
Rara $veo CONtention.

Amab AL Next, it was argued that the claim was barred by

limitation, The statement in the plaint is rather

. ambiguous but it is quite clear from the account books

v produced by the plaintiff that the whole of the rent for

Nunaoatly, 1887 Fasli has been realised. The suit is, therefore, in

substance only for the arvears of 1338 TFasli and the

amount decreed by the lower Court also represents the

same arrears. No question of limitation therefore arises.

Lastly it was also argued that the defendant had paid

a sum of Rs.100 in addition to the amount for which

credit has been given to him.  This plea was not raised

in the lower Court and raises a question of fact which.

we cannot allow to be raised for the first time in revision.

The application therefore fails and is dismissed with

COsts.
Application dismassed.
APPELLATE CIVIL
1936 Befare My, Justice Bisheshwar Nath Srivaslava

February, 15 BRI] BHUSHAN (Devenpast-appiiiant) v COLLECTOR
T OF ALLAHABAD (PLAINTIFT-RESPONDENT)®
Oudh Rent Act (XXIF of 188G), section 127—Defendant in
possession under a bona fde title—Defendant prima facic
not - trespasser—Section 127, Oudh Rent dct, applicability
of.

Where the defendants are in possession under a bona fide
claim of title and have made out a strong prima facie case that
they are not trespassers, the provisions of section 127 of ihe
Oudh Rent Act are mnot applicable. Sri Autar v. Special
Manager, Court of Wards, Berwa Estate (1), velied on.

Mr. 8. N. Srivastava, for the appellant.

The Assistant Government Advocate (Mr. H X,
Ghosh), for the respondent.

*Second. Rent Appeal No. 29 of 1934, against the decrec of Mr, K. N.
Wanchioo, District Tudge of Rae Bareli, dated the Oth of February, 1934,
setting aside the decrec of Pandit Gur Charan Niwas, Assistaat Collector,.
First Class, Partabgarh, dited the 215t of Seprember, 1933,

(1) (1931) & O.W.N., 1101,



