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Before Mr. Justice E. M. Nmiavutty 

R A M E S H W A R  S I N G H  ( A p p l i c a n t )  v. K I N G - E M P E R O R

F ebrm rif, 7 (COMPLAINANT OPPOSITE-PARTY)

Indimi Penal Code {Act XLV of I860), sections 24 and 378— 
Theft—Temporary removal of a t h in g  without criminal in
tent or intention to cause wrongful, gain or loss, w hether 
amounts to theft—Criminal intent, whether essential in 
theft.
If a person had no criminal intent in taking away an article 

and if he did not take it dislionestly within the meaning of term 
as defined in the Indian Penal Code, then his taking away tjf 
the article does not amount to theft.

Wiiere, therefore, a respectable person jnst pinches away tlve 
cycle of another person, as his own cycle at the time was miss
ing, and brings it back and the important element of criminal 
intention is completely absent and the applicant did not in
tend by his act to cause wrongful gain to himself it does not 
amount to theft as defined tinder section 378, I. P. C.

Dr. / .  N. Misra, for the applicant.
The Assistant Government Advocate (Mr. H. K . 

Ghose), for the Crown.
N a n a v u t t y ,  J. :—This is an application for revision 

of an appellate judgment of the learned Additional Ses
sions Judge of Sitapur upholding the judgment of a 
Special Magistrate of Sitapur convicting the applicant 
Rameshwar Singh o£ an offence under section 379, I. P. 
C., and sentencing him to pay a fine of Rs. 100 or in 
default to undergo rigorioiis imprisonment for three 
months.

I have heard the learned counsel for the applicant 
as also the learned Assistant Government Advocate on 
behalf of the Crown. The facts found by the lower 
Court are that the applicant took away a cycle belonging 
to Babu Mahabir Prasad, Vakil, which had been left in 
the portico of the District Judge’s Court. This cycle

^Crim inal R e iis io n  N o. 10 o f  193fi, against the order oi: Mr. A tm a  
C liaran, i .c .s , ,  A dd ition a l Sessions Ju dge o f  Sitapur, d ated  the 4 th  o f  
D ecem t)er, 1935.



1036was subsequently found to have been left by the appli
cant in the garikhana of the Rana of Thangaon, The Rameshwae 
applicant was accordingly prosecuted on a charge of 
theft o£ die bicycle.

The learned Special Magistrate held the applicant 
guilty of an offence under section 379, I. P. G., but con- 
sidered his offence to be a technical one and as he was J-

a person of respectable position, he sentenced him only 
to simple imprisonment till the rising of the Court and 
to pay a fine of Rs.350 or in default to undergo six 
months' rigorous imprisonment. In appeal the learned 
Additional Sessions Judge held that the offence was a 
technical one and that the accused “had no criminal 
intent or ulterior motive in taking away the cycle” and 
he therefore reduced the fine from Rs.350 to one of 
Rs.lOO. The applicant has now come up in revision 
against the order of the learned Additional Sessions 
Judge and his learned counsel has ai'gued that upon the 
finding of the lower appellate Court that “Ranieshwar 
Singh accused did not commit theft but just pinched 
away the cycle ofiBabu Mahabir Prasad as his own cycle 
at the time was missing”, the applicant is entided to an 
acquittal. In my opinion this contention must prevail.
Section 378 of the Indian Penal Code defines theft as 
follows:

“Whoever, intending to take dishonestly any movable 
property out of the possession of any person without 
that person’s consent, moves that property in order to 
such taking, is said to commit theft” .

Here in this case the important element of criminai 
intention has been found by the lower appellate Court 
as a fact to be completely absent. If the applicant 
Rameshwar Singh had no criminal intent in taking away 
the cycle of Babu Mahabir Prasad and if he did not take 
it dishonestly within the meaning of the term as deiinecl 
in the Indian Penal Code, then his taking away of the. 
cycle does hot fall within the definition of theft,
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1936 Section 24 of the Indian Penal Code defines the \̂ o^d

94 T H E  INDIAN LAW  R E P O R T S  [V O L. X II

rameshwab ‘dishones tly’ as follows;
Singh “Whoever does anything with the intention of causing 

wrongful gain to one person, or wrongful loss to another 
person is said to do that thing dishonestly”.

Nammity, proved to the satisfaction of the lower ap^el-
late Court that the applicant did not intend by his act 
to cause wrongful gain to himself, and the temporary 
loss of the use of his cycle by Babu Mahabir Prasad, 
ValdJ, was not such a loss about which even Babu Maha- 
bir Prasad himself has complained. In these circum
stances it seems to me that the stigma of theft cannot be 
imputed to a respectable person of the position c*f the 
applicant.

For the reasons given above, I allow this application 
for revision, set aside the conviction and sentence passed 
upon the applicant and order that the fine if paid be 
refunded.

AppUcaJion allowed.

APPELLATE CIVIL

1936

Before Mr. Justine Bisheshwar Nath Srivastava
—  RIYASAT ALI and a n o th e r  (D e fen d an ts -ap p e llan ts )  v .

ZAMIN ALI AND ANOTHER (Plaintiffs-respondents)® 

Perpetual injunction to dose drai7i—Nuisance-~lnnding that 
latrine drain is always a nuisance without reference to evU 
deucef whether good.

Wliere in a vsuit for perpetual injmiction to close the drain ol: 
a latrine, the Court without referring to the evidence orders 
the closing o£ the drain remarking that the water discharged 
from an Indian latrine is always foul and stinking and should 
as a rule be treated as a nuisance, held, that the finding based 
on a sweeping statement of the kind without reference to the 
evidence on the point cannot be sustained.

'^Sccond C ivil A pp eal N o. 285 o f 1934, against, the dccree o t P an d it  
G irja Shankar M isra, A dd ition al S u b o rd in a te 'J u d g e , L ucknow , d a ted  the  
M tii o f A ugu st, 1934, reversing th e  decree of B abu  H iran K um ar G h osh al, 

M u n sif, H avali, L ucknow , dated  the 22nd o f D eceinber, 1933.


