
1937 she and after her the present respondent have been in 
— possession of the property adversely to the appellants

uddk and have thus perfected their title. I have however
ivHAniAT .shown that the transfer was perfectly valid under the 

^  Mahommedan law and as found by the courts below the 
bequest was assented to by the plaintiffs 1 and 2. In 

ziavi these circumstances Musammat Ghahita cannot be said
' '  to have held the property adversely to the appellanis

and the respondent’s possession does not extend to more 
than ten years.

I would therefore alloTf the appeal of the plaintiffs 
and decree their suit with costs.

HAMILTON; ] .: —1 agree.
By the Court (Ziaul H asan  and H am ilton ,, J ].); — 

The appeal is allowed and the plaintiffs’ suit is decrced 
with costs throughout.
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REVISIONAL CRIMINAL
Before Mr. Justice Ziaul Hasan 

RAGHUBAR DAYAL ( A p p l i c a n t )  r;. KING-EMPEROR (Cô r-
Decemhcr, 9 PLAINANT-OPPOSITE PARTY)*

Crimhial Procedure Code (Act V of 1898), section 500—Accused 
released on surety executing bond—Court’s poiuer to impose 
restrictions on release under section 500—Court on releasing 
accused putting her by its order in an Ashram—Accused, 
whether released'under section 500—Surety, if bound by terms 
of his bond on such release.^
When a court orders the release of an- accused under section 

600 of the Code of Criminal Procedure, it has no right or power 
to put any restrictions on the accused’s movements, and when an 
accused pars,on is released on the suretyship of another, the in
tention is that the surety should have control over bis move
ments,, other\̂ 'ise, there is no sense in making the surety res
ponsible for the attendance of the accused in Court.

Ŵ iere a person stood surety for a Wioman who was being 
prosecuted under section ■)80 of the Indian Penal Code but 
in spite of the fact that the Magistrate took hail from the 
accused he ordered her to be sent to the MaMla Ashram, and 
vslie failed to appear on the date fixed for hearing and there
upon the Magistrate ordered a portion of the amount of

♦Criminal, Revision No. 85 of 1937, against the order of W. Y. Madeley, 
Esq., 1/  . Sessions Judge of Ludcncw, dated tlie 17tli of June, 1937.'



the bond to be forfeited, held , that so long as the accused lived 1937

in the Mahila Ashram under the lorder of the court, she was --------------
virtually in the custody of the court, that is to say, she was not Vayal 
released within the meaning of section 500 of the Code of 
Criminal Procedure, and the surety was not bound by the term of 
his bond and the order of forfeiture was wrong.

Mr. Ram Prasad Verma (R . B.), for the applicant.

The Government Advocate (Mr. FI. S. Gupta), for the 
Crown.

ZiAUL H a s7\N; J . : —This is an application in revision 
against an order of the learned Sessions Judge of: Liick- 
noiv' dismissing the applicant’s application for revision 
against an order forfeiting a sum of Rs.200 out of 
Rs. 1,000 for which he stood surety for one Musammat 
Uma De\i \d,io was being prosecuted before a learned 
IMao'istrate of the first class under section 380 of theo
Indian Penal Code.

It appears that the case against Uma Devi was started 
in the Court of the Special Magistrate on the loth of 
August, 1936. One Badri Prasad stood surety for her 
on the 11th of August, 1936. Subsequently Badri 
Prasad apj^lied to be relieved of suretyship, and on the 
24th of November, 1936, the present applicant filed a 
surety bond for a sum of Rs.1,000, and this bond was 
accepted after inquiry as to its sufficiency on the 23rd of 
December, 1936, and 9th of January,'1937, was fixed for 
the appearance of Uma Devi. On that day she w-ns, 
absent, but on the 15th of January, 1937, she appeared 
and explained her absence on the 9th of |anuary by 
alleging that she had gone to Cawnpore to arrange for 
her defence.. A notice was issued to the applicant to 
show cause Tvhy the amount of the bond should not be 
forfeited. On the I9th of January, 1937, he put in an. 
application containing an explanation why : he was 
unable to secure Uma Devi’s attendance: in Court on 
the 9th of January, 1937. His explanation was not 
accepted, and the learned Special Magistrate ordered 
that a sum of Rs.20Q out of the amount of the bond be

VOL. X ni] LUCKNOW SERIES. 7 2 i



1937 forfeited. The applicant appealed against this order to 
die District Magistrate, but his appeal was dismissed.
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Dayal Jig applied in revision to the learned Sessions Judge, but 
K i n g - learned ludw  also dismissed his application. Hence

Kmpeeoe f. .  ̂ ^
the present application.

The learned Counsel has argued that the order of for- 
Easaf.j fehure of the security was illegal on the following 

grounds:
(1) That the bond was not taken on the proper 

form, namely on form No. I ll  of Schedule V of 
the Code of Grinrinal Procedure, but was taken 
on form No. XLII of the said schedule which is 
meant to be used in a case triable by the Court oi 
Session.

(2) That as no bond was taken from Uma Devi 
herself along with the applicant, the bond execut
ed by the latter was illegal.

(3) That the provisions of section 514 of the 
Code of Criminal Procedure were not complied 
with.

(4) That no information of the acceptance of 
the bond was given to the applicant.

(5) That no date and time were specified in the 
bond for the appearance of the accused.

(6) That the accused was not actually released 
by the Courtj but was given in the custody of the 
Manager of the Mahila Ashram.

Grounds 1 to 5 do not appear to me to have much 
force, but as I  am of opinion that the order of forfeiture 
must be set aside on the last ground, it is not necessary 
to discuss them. In the present case, in spite of the 
fact that the learned trying Magistrate took bail from 
the accused, he ordered her to be sent to the Mahila 
Ashram. It seems to me that when a Court orders the 
release of an accused under section 500 of the Code of 
Criminal Procedure, it has no right or power to put any 
restrictions on the accused’s movements, and obviously 
when an accused person is released on the suretyship of



another, the intention is that the surety should have 
control over his movements. Otherwise, there is no raghubak 
sense in making the surety responsible for the attend- 
ance of the accused in Court. In my opinion the order 
of the learned Magistrate that the accused in this case 
should be kept in the Mahila Ashram relieved the surety 
of his responsibility under the bond as the accused \\m Hasan, j. 
not actually “released”. The learned Assistant Gov
ernment Advocate, who argued against the present 
application, conceded that the order of the learneiJ 
Magistrate sending the accused to the Mahila Ashram 
was wrong; but if it was wrong, it is extremely unfair 
that the surety should suffer for an error of the Court.
So long as the accused lived in the Mahila Ashram under 
the order of the Court, she was virtually in the custody 
of the Court. That is to say, she was not released 
within the meaning of section 500 of the Code of Cri
minal Procedure, and this being so, the surety was not 
bound by the terms of his bond.
. The application is allowed and the order of for

feiture passed by the learned ti7 ing Magistrate set aside.
T he  money, if paid, shall be refunded.

Application allowed.

APPELLATE CIVIL

Before Mr. Justice Ziaul Hasan and Mr. Justice 
A. H. deB. Hamilton

LALA SRI RAM and o t h e r s  (D e fe n d a n ts -a p p e lla n ts )  v .
MOHAMMAD ABDUL RAHIM KHAN and anothek, Decembe^ 
PLAINTIFFS AND ANOTHER DEFENDANT (Respondents)* 10

Oudh Estates Act {I of 1869), sections 1, 12, UU and 21—
Evidence Act {I of 1872), sections 16, 90 and 114—Transfer , 
of Property Act {IV  of ISS2), section 14~Cofjy of̂  San ad not 
bearing seal of keeper of Records of G overnm ent-^o pxe- 
Mmption that suck officer tuas Mthorized, to use seal— Other 
formalities duly carried oui—Sm%ad, if adm m hle in evi
dence— Will more than oO years old not produced— Gertifi,ed

*First Civil Appeal No. 56 of 1935, against the decree of Sheikh An 
, Hammad, Civil Jiulge of Hardoi, dated the 31st of Jamiary, 1935,
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