
ZiAUL H a sa n , J.—Although the argument of the 1937
learned counsel for the appellant seemed to me to logi- Novemhcv, _̂ 

cally lead to the proposition that a dead person is capable g '^ ^ .  
of owning property, yet in view of the consensus of shah

1 . 1 . ,  . „  ,  , 1 . . B bqam
authority on the question and especially of the decision 
of their Lordships of the Privy Council in Oolagappa 

Chetty V. H on. D . A rbuthnot (1), I agree with my 
learned brother Sm ith , J. that the present appeal should 
be decreed and the case sent back to the court below 
for a decision of the other points raised in the respon­
dent’s objection.

Novemh&?', 9
B y  th e  C o u r t  (Ziaul  H a sa n  and  Sm ith , JJ.) : —T h e ------------

appeal is decreed with costs, and the case sent back to 
the court below for decision of the other question raised 
by the respondent in his objection. Costs other than 
those of this Court will be borne by the parties according 
to the result of the objection.

Appeal allowed.
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APPELLATE CIVIL , SepUmher,

Before Mr. Justice G. H. Thomas and Mr. Justice Ziaul Hasan 
RAM BHAROSE and o t h e r s  (D e fe n d a n ts -a p p e l la n ts )  v .

DEWAN RAMESHWAR PRASAD SINGH (F l a in tiff- 

■ r espo n d en t)^

Oudh Estates Act {1 of 1869) [before its repeal in 1910), sections 
11, 17 and 22(11)—Widow of taluqdar—Power of widow of 
taluqdar to transfer the estate— Gift by taluqdar to his son—
Death of son— Widow of son relinquishing tahiqa in favour 
€ f her father-in-law—Relinquishment, validity of— Gift by 
taluqdar before repeal of Oudh Estates Act in 191Q, requisites 
of—Acceptance by donee, if necessary— Words “ ordinary law ’* 
in section 22(11) Oudh Estates Act, meaning of— Gift in favour 
of minor—Acceptance how made—Adverse possession against 
Hindu female, whether binding on reversioners—Evidence Act 
{I of W Z ), sections 11 andM —Statement in deeds .regarding 
fictitious nature of a document, admissibility of, in m dence.
From paragraph 1 of section 11 of the Oudh Estates Act and 

the definition of the term ‘‘Heir’Vin section 2 of thê ^

*First Civil Appeal No. 64 of 1935, against the decree of Saiyed Abid 
IRaza, Civil Judge of Partabgarh, dated the 25th, of March, 1935.

. : ; (1) (1874) L.R., 1 I.A., 268. : ; ,



iQ;.r quite dear tliat the legislature did not intend to give the power
---------- of transfer in respect of an estate to a widow. Further, the
B haeose Oudh Estates Act provides special rules for succession to the 

estates of taluqdars and grantees and no taluqdar has piower to 
Ramesh- change the prepibed line of' succession. Therefore a widow 
pSsad to whose husband a taliiqa had been gifted by his father had
S i ngh power to relinquish the taluqa in favour of her father-in-law

so as to make him a fresh stock of descent when under the law 
somebody else would be entitled to succeed to the taluqa on: 
h<2r death and the relinquishment, the effect of which is to con­
travene the provisions of the Oudh Estates Act, must be held t0‘ 
be invalid and void even though when the deed of relinquish­
ment was executed by the widow in favour of the father-in-law 
he was a person entitled to the estate under section 22(11) of the 
Oudh Estates Act if the widow had died. Rangasami Gounden 
v. Nachiappa Gounden (I), Raghuraj Chandra v. Subhadra 
Kunwar (2), Harnath Kuar v. Indar Bahadur Singh (3), and 
Jadunath Kuar v. Bisheshar Bakhsh Singh (4), distinguished.

It is settled law that the expression “ ordinary law ” in sec­
tion 22(11) of the Oudh Estates Act includes custom and the 
terms of a taluqdar’s sanad. Badri Narain Singh v. Harnam 
Kuar (5), Abadi Begam v. Mohammad Khalil Khan (6), Dal 
Bahadur Singh v. Bar Bakhsh Singh (7), Ganesh Bakhsh Singh 
v. Ajudhiya Bakhsh Singh (8), Mata Bakhsh Singh v. Ajodhiya 
Bakhsh Singh (9) and Dal Bahadur Singh v, E ar Bakhsh Singh 
(10), followed.

Under section 17 of the Oudh Estates Act before it was. 
repealed in 1910, it was necessary not only that the deed of gift 
should be registered within one month from the date of its exe­
cution but also that delivery of possession should have been 
made within six months after the execution of the deed. That 
section did not render it necessary fox the validity of a gift 
that it should be accepted by the donee. Ram Lai y, Jani 
-Begam, (11), dissented from and Krishnapal Si7igh v. Sriraj Kuar 
(12)., relied on.

(I) (191S) L.R., 46 LA., 72, (2) (1928) I.L.R., 3 Luclc., 76.
(3) (1922) L.R., 50 I,A., 69. (4) (1932) 9 O.W.N., 478.
(5) (1922) L.R., 49 I.A., 276. (6) (1930), I.L,R„ 6 Luck., 282..
(7) (1930) LL.R., 6 Luck., 730. (8) 19S]) 11 O.W.N., 1641.
(9) (1936) Oudh, 340. (10) (1934̂  11 O.W.N., 164L

(II) (1899) 2 O.C., 244. (12) (1927) 1 Luck., Cas., 97.
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Sin g k

In the case of a donee being incapable of signifying his accept- 1937
ance by reason of age or of his being an impersonal being such 
as a deity, the acceptance required can be made on his behalf by B h a b o s e

somebody else competent to act as an agent and accetpance is Dbwan
presumed after his possession, actual or constructive, by the 
donee. Where, therefore, the donee is a minor and his father, Pkasac
the natural guardian and the donor himself applied for mutation 
of names in favour of the donee and continued to act in dealing 
with the property on behalf of the minor as his guardian it is 
sufficient acceptance on behalf of the minor donee. Deo Saran 
Bharthi v. Deoki Bharthi (1), and Anandi Devi v. Mohan Lai
(2). relied on.

It is well settled that adverse possession against a Hindu 
female heir will not be effective against and binding on the 
reversioners.

A statement in certain deeds with regard to the fictitious 
nature of a document is not inadmissible in evidence owing 
to the provisions of section 92 of the Evidence Act. Section 92 
deals with the contradiction, or variation of, or addition to or 
subtraction from the terms of a document and not with an 
allegation regarding the nature of the document itself. ‘ Fact/ 
in section 11, Evidence Act includes a statement.

Messrs. H y d e r H usain, H . H . Zaidi m d  Ram  Swam p  

Nigam , for the appellants.

Messrs. M . Wasim and Radha K rishn a Srivastava, for 
the respondent

T hom as and Zia u l  H a saN; JJ.— This is a first appeal 
against a judgment and decree of the learned Civil Judge 
of Partabgarh decreeing the plaintiff-respondent’s suit 
for possession of village Nadipur and for mesne profits 
amounting to Rs.996-9-2.

The village in suit is comprised in the taluqa o i  

Uriyadih Jamtali of which Harmangal Singh was 
first taluqadax, being entered in list I  prepared xin^^ 
section 8 of the Oudh Estates Act at no, 261 # d  in list 
l i  at no. 121. The following pedigree will show the
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1937 relationship of the plaintiff, Rameshwar Prasad Singh 
with Harmangal Singh:

MITRAJIT SINGH

700 THE INDIAN LAW REPORTS [VOL. XII!

R am
Bhakose

Dewan
Bamesh- I J

WAR DhiT Singh Bir Singh
P basab ,, I _ 1
SiN&E piwan Sammar Singh Diwan Jaswant Singh

Diwan Amar Singh Diwan Ram Baksh
I Singh.

Thomas and Sridan Singh 1
Ziaul Hasan, \ Diwan Sheo Sin2;h

Diwan Baiijit Singh
Diwan Pirthipal Singh

Diwan Ratibijai
Bahadur Singh. Diwan Sarabjit Singh

Diwan Raj Inder Di-vi'an Harmangal
Bahadur Siagh= Singh.
Thakuiain Gajraj I

Kuax, Diwan Eiidra Pratap
I Singh=Thakui’ain

Diwan Bameshar Shahzad Kuar.

plaintiff. Lai Bankateshwar
Bahadur Singh= 

Sriraj Kuar.

Harmangal Singh was succeeded on his death by his 
son Rudra Pratab Singh. On the 21st of August, 1936. 
Rudra Pratab Singh executed a deed ot gift (exhibit 7) 
in respect of the entire taluqa in favour of his son 
Bankateshwar Bahadur Singh, who was about ten years 
of age at the time. On the 5th of October, 1899, 
Bankateshwar Bahadur Singh died leaving a widow, 
Thakurain Sriraj Kuar and on the 13th of April, 1901, 
Thakurain Sriraj Kuar executed a deed of relinquish­
ment (exhibit A-3) in respect of the taluqa in favour of 
her father-in-law, R. P. Singh. On the 19th of April, 
190L R. P. Singh executed a will (exhibit A-2) by which 
he devised the entire taluqa to his wife Shahzad Kuar. 
for her life and after her to Thakurain Sriraj Kuar. 
R. P. Singh died on the 11th of March, 1908 and was 
succeeded by his widow Shahzad Kuar. On the 16th of 
January, J918, Shahzad Kuar died and wafi succeeded 
by Sriraj Kuar. T'Vhen the latter died on the 4th of 
February, 1932. various persons/including the present



plaintiff, laid claim to the estate. The matter was 1937
referred by the contending parties to arbitration with the Ram

Deputy Commissioner of Partabgarh as the sarpanch. v.

The arbitrators gave their award on the 28th of April,
1933., by which the village of Nadipur, which is in dis-
piite, along some villages was given to the present
plaintiff. The plaintiff obtained mutation in his
favour on the 31st of Tuly, 1933. Thomas and

Haul Hasan,
The defendants claimed to be in possession of the 

village in suit by virtue of a* unsufructuary mortgage 
deed (exhibit A-1, dated 6th August, 1915) executed by 
Thakurain Shahzad Kuar. There was a case under 
section 145 of the Code of Criminal Procedure between 
the present parties and on the U th of July, 1933, the 
crimial court confirmed the defendants’ possession over 
the village as against the plaintiff On the 10th of July,
1934, the plaintiff brought the present suit against the 
defendants for possession of the village and for Rs,l,200 
 ̂mesne profits.

The plaintiff’s case is that by virtue of the deed of 
gift (exhibit 7) executed by R. P. Singh on the 21st of 
August, 1896, B. B. Singh became the absolute owner 
of the taluqa, that he was succeeded by his widow Sriraj 
Kuar as a life estate holder under section 22 of the 
Oudh Estate Act and that after the death of Thakurain 
Sriraj Kuar he became entitled to the village in suit 
under the arbitrators’ award of the 28th of April,
1933. With regard to the deed of relinquishment 
(exhibit A-3) executed by Sriraj Kuar in favour of 
R. P. Singh, the plaintiff’s case is that Sriraj Kuar 
being in possession for life only under the Oudh 
Estates Act, she had no right to execute that deed and 
that it is therefore invalid. With regard to the mort- 
gage-deed set up  by the defendants, his case is that the 
relinquishment by Sriraj Kuar being invalid, R. P.
Singh got no interest thereby in the taluqa and that
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1937 consequently Thakurain Shahzad Kuar could derive
^  no legal title to the taluqa through R. P. Singh and was

Bĥ oss competent to make the mortgage in favour of the

'm s The defendants’ contention is that the deed of gift 
(exhibit 7) was executed by R. P. Singh fictitiously as 
he was heavily indebted and wanted the taluqa to be 

, taken over by the Court of Wards and because he-
Thomas and ‘
ZiauiBasan, thought that the Court of Wards would take the taluqa 

under their management if he should transfer it to his 
minor son, B. B. Singh. The defendants say that in 
spite of the execution of the deed of gift in favour of
B. B, Singh, R P. Singh remained in possession of the
entire taluqa and that when the purpose for which the 
fictitious gift was made failed by reason of the refusal 
of the Court of Wards to take over management and 
when B. B. Singh died, R. P. Singh obtained a formal 
relinquishment from B. B. Singh’s widow, Sriraj Kuar. 
They further allege that Thakurain Shahzad Kuar 
obtained the entire taluqa as an absolute owner after 
R. P. Singh’s death under the will (exhibit A-2) and that 
Shahzad Kuar was therefore perfectly competent to make 
the mortgage in question. They also say that 
Thakurain Sriraj Kuar was competent to execute the 
deed of relinquishment referred to above and further 
plead that they have perfected their mortgagee rights 
by adverse possession. The other pleas of the defen­
dants were that the mortgage in question was made by 
Shahzad Kuar for legal necessity and that they are pro­
tected by section 41 of the Transfer of Property Act, 

On the pleas raised by the defendants, the trial court 
framed a number of issues but the learned Judge 
decided ten of them and decreed the plaintiff’s suit.

In appeal before us the following points were argued 
by the learned coimsel for parties:

(1) Was the gift in favour of B. B. Singh ficti­
tious or genuine?
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(2) Was the relinquishment or her rights by 1937 
Sriraj Kuar in favour of R. P. Singh valid?

(3) Was Thakurain Shahzad Kuar absolute 
owner of the estate under the will of her husband?

(4) Was Thakurain Shahzad Kuar in adverse 
possession of the taluqa and is the mortgage in 
favour of the defendants therefore unassailable?

(5) Was the mortffasre made hy Shahzad Kuar for S'komas and
t 1 • T • • T,- j -  1 1 • -iT^ Z im lH a m n ,legal necessity and is it binding on the plaintift? j j .

The other grounds oI appeal contained in the memo­
randum of appeal were not pressed by the learned 
counsel for the appellants. We take up the above 
points seriatim.

First point—
This is the most important question in the present 

appeal. The deed of gift being on the face of it a per­
fectly valid and genuine document it was for the 
defendants to prove that it was executed fictitiously but 
they have in our opinion entirely failed to prove this.
Much stress is laid on the fact that, as recited in the 
deed of gift itself, R. P. Singh’s taluqa was heavily 
indebted and that he desired to put it under the manage­
ment of the Court of Wards to liquidate those debts.
I t  is said that as his attempts to put it under the 
management of the Court of Wards on his own behalf 
failed, he executed the deed of gift in question in favour 
of his minor son in order to gain his object, The facts 
that the taluqa was indebted and that R. P. Singh 
^ranted that the Court of Wards should undertake its 
management are not however inconsistent with the 
genuineness of the gift. For the purpose that the Coui t 
of W^ards should take over the management of the taluqa, 
it was not necessary that the gift in favour of R. P.
Singh’s minor son should be fictitious. Indeed, the- 
purpose could be better achieved by there being a 
genuine deed of gift in favour of the minor. We are 
therefore unable to accept the argument that the fact
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1037 of R. P. Singh trying to put the taluqa under the super-
intendence of the Court of Wards leads to the condusion 

b.h.^ose deed of gift in question was executed fictitious-
De WAN ly ,

E a m esh -  ̂ ‘

PiusiD The defendants rely on certain statements made by
Singh Sriraj Kuar and R. P. Singh in the deeds of relinquish­

ment, exhibit A-3 and will exhibit A-2, respectively.
Thomas m d  the former Sriraj Kuar says—
2,imlmsan, arrange for discharge of debts o£ bankers

through Court of Wards my fathei'-in-law, Dewan Rudra 
Partah Singh fictitiously executed a registered deed of gift 
in respect of taluqa Uriya Dih Jamtali on 21st August, 
1896, in favour of my husband . . , the Dewan himself 
remained actually the owner in possession of the said 
taluqa . . . with the object of placing the estate under the 
management o£ the Court of Wards . . . My husband never 
had any s,ort of obiection against the ownership and posses­
sion of the Dewan.” 

and further says—■
“ I declare that the deed of gift . . .  was quite fictitious.”

Similarly, in his will in favour of his wife and 
daughter-in-law, Rudra Pratab Singh made the follow­
ing statement:

“ On the 21st August, 1896,1 having executed a fictitious 
deed of gift in favour of my son . . . got the mutation 
effected in his favour under my guardianship though in 
fact I was the owner in posession thereof . . .  The owner­
ship and possession over the taluqa of Uriya Dih Jamtali 
vested in me entirely even in the lifetime of the Lai and I 
am still vested therewith,”

On behalf of the plaintiff-respondent it  is said that 
these statements are inadmissible in evidence. We do 
not however agree with this view. Reliance in the 
first place is placed on section 6 of the Evidence Act and 
particularly on illustration (a) to that section. That 
section runs as follows:

'The facts which, though not in issue, are so connected 
with a fact in issue as to form part of the same transac­
tion, are relevant, whether they occurred at the same time 
and place or at different times and places.”
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It is argued that for the statements to be admissible in 1937
evidence it was necessary that they should have been ram

made at or about the time of the execution of the deed 
of gift. Section 6 of the Evidence Act however shows 
only one of the ways in which a fact can be relevant and wae
• 1 1 , 1  r ■ P b ASAD
It cannot be argued that because a tact or statement is Singh

not relevant under this section, it is not relevant at all.
Then, the learned counsel relies on section 21 of the 
Evidence Act which says that admissions cannot be UmiEasan,. 

proved by or on behalf of the person who makes them 
or by his representative-in-interest except in three cases 
and the learned counsel’s contention is that the state­
ments under consideration do not fall under any of the 
exceptions mentioned in section 21. We do not accept 
this view also. In our view these statements come 
possibly under the second exception by being admis­
sible under section 32(7) of the Evidence Act and 
certainly under the third exception which is to the 
following effect;

" An admission may be proved by or lon behalf of the 
person making it, if it is relevant otherwise than as an ad­
mission.”

It seems to us that the statements in question are 
relevant under clause (1) of section 11 of the Evidence 
Act because they are inconsistent with the fact in issue.
It was said that section 11 of the Evidence Act related to 
facts and not to statements but “fact” includes any 
“thing, state of things, or relation of things capable of 
being perceived by the senses” {uide section 3) and a 
statement is thus included in the definition of “fact” , as 
is clear from illustration (a) to section 6 also which was 
relied on by the learned counsel himself. In his judg­
ment in suits nos. 2 and 3 of 1925 which one Rai : 
Krishnapal Singh brought in this Court in the lifetime 
of Sriraj Kuar to get certain transfers made by Sriraj 
Kuar declared invalid, and wHich were tried on the 
original side by K ing  J., the learned Judge was of 
opinion that the statements in question which were
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1937 relied on before him also were inadmissible owing to the
' provisions of section 92 of the Evidence Act. With

bhabosb j.gspgct we are unable to agree. Section 92 deals with
dewan the contradiction, or variation of, or addition to or siib-

R am esh-
WAE traction from the terms or a document and not with an

'skgh allegation regarding the nature of the document itself.
The learned counsel for the respondent before us does 

Thomas and section 92 of the Indian
.fcfHasflft, Evidence Act. We therefore see no reason to hold that 

the statements relied on by the defendants are irrelevant 
or inadmissible.

But though we hold that the statements in question 
are admissible we are definitely of opinion that they 
have little evidentiary value. When B. B. Singh died 
only about three years after the gift in his favour it was 
not only in the interest of R. P. Singh but a matter of 
ihe utmost importance to him that he should be in 
possession of the taluqa as proprietor rather than let 
Sriraj Riiar be the taluqadaria and himself be dependent 
on her,, and it is clear that he could not achieve this 
object unless he made it appear that the deed of gift 
which he had executed in favour of his minor son was 
fictitious. Sriraj Kuar was a young widow living at the 
house of her father-in-law, and as in those days re­
marriage of Hindu widows was unheard of especially 
among the higher classes, she had to spend the whole 
of her life in the family of her father-in-law and could 
not therefore afford to go against his wishes and to 
offend him. In these circumstances she could not but 
accede to R. P. Singh’s wishes and had to execute the 
deed of relinquishment and to say in it that the deed 
of gift in favour of her husband was fictitious. Similarly 
in his will, dated the 19th of April, 1901, R. P. Singh in 
order to show his right to dispose of the taluqa and to 
rely on the relinquishment made in his favour by Sriraj 
Kuar had perforce to say that the deed of gift executed 
by him in favour of B. B. Singh was fictitious. I t  is
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thus clear that the statements in question were prompt- 1937

ed by the exigencies of the situation and can by no '  ^  
means be relied upon as representing the true state of 
facts. The appellants have absolutely failed to satisfy 
us that the gift in question was fictitious and we there- war

fore hold that it was-a genuine transaction. We may singh

note that Mr. Justice King also came to the same con­
clusion about the gift in Rai Krishnapal Singh’s suits

o  1 o  Thm as and
referred to above. ziauiHcmn,

Some legal objections to the validity of the gift were 
also put forward though it was at last conceded that if 
the gift be held to be genuine all the requirements of 
law for the validity of the gift had been fulfilled. It 
was said that under section 17 of the Oudh Estates Act 
which held good at the time of the execution of the deed 
of gift in question and was only repealed in 1910, it was 
necessary not only that the deed of gift should be regis­
tered within one month from the date of its execution 
but also that delivery of possession should have been 
made within six months after the execution of the deed 
The reigstration of the deed of gift in question was 
effected on the very date of its execution but it was con- 
tended that delivery of possession was not made as 
required by section 17. Now, although in Ram  L a i v.
Musammat Jani Be gam (1) it was held that in order that 
a gift be valid ujider the Oudh Estates Act all that was 
required by section 17 was either that the deed of gift 
should be registered within a month or that possession 
should be delivered within six months of the execution 
of the deed, yet we agi'ee with the learned counsers con­
tention that the language of section 17 obviously means 
that both the conditions must be fulfilled in order to 
make the gift valid. This view is ' sppported by the 
decision in R a i Krishnapal Singh w. T h aku raiii, S rirn j 

Kiiar (2) which is a judgment of King, J. in suites nos. 2 
and 3 of 1935 and is exhibit 39 of the record. There is 
however ample proof of the fact that the gift in question 

(1) (1899) 2 0.c:, 244. (2)'(1927) 1 XucL, eas., 97; v,: :



1937 was followed by delivery of possession soon after the
gift. R. P. Singh himself applied for mutation being 

Bharose ejected in favour of the donee and it was accordingly
Dewait effected. Receipts to tenants were given in the name
m s of the donee and suits were filed and defended in his

SiNCT name after the gift. None of these facts is disputed and
they are in our judgment quite sufficient to prove deli- 

, very of possession to the donee.
Thomas and > r , ■ i t ,
ziaui Hasan, Next it was said that both under the Hindu Law and 

under section 122 of the Transfer of Property Act it is 
necessary that a gift should be accepted by the donee. 
We perfectly agree with K in g , J. that the gift in ques­
tion is governed by the Oudh Estates Act which is a 
special Act and not by the general Hindu Law or by 
section 122 of the Transfer of Property Act. Section 17 
of the Oudh Estates Act did not render it necessary for 
‘■.he validity of a gift that it should be accepted by a 
vionee, but even if acceptance be deemed necessary in 
the present case, on this point also there is sufficient 
evidence of the acceptance of the gift on behalf of B. B. 
Singh. In the case of the donee being incapable of 
signifying his acceptance by reason of age or of his 
being an impersonal being such as a deity, the 
acceptance required can be made on his behalf by 
somebody else competent to act as an agent— vide  
Deo Saran Bharthi Y. D eoki Bharthi (1) and accept- 
ance will be presumed after his possession, actual or 
constructive, by the donee— vide Anandi D evi v. M ohan  

L a i (2). In the present case the donee was a minor and 
his natural guardian was the father, the donor him­
self, We have mentioned that R. P. Singh himself 
applied for mutation of names in favour of the donee 
and that he continued to act in dealing with the proper­
ty on behalf of the minor as his guardian and this is to 
our mind sufficient acceptance on behalf of the minor 
donee. In fact, as noted above the learned counsel for 
the appellant himself conceded that he could not very 
well press the legal objections to the validity of the gift
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in the present case. We therefore decide this point 1937

against the appellants.
Second point— B h a eo se

The question is whether the relinquishment made by DewanRfAMESH“
Sriraj Kuar in favour of R. P. Singh was valid and con- war

ferred any rights on R. P. Singh. It was argued by the 
learned counsel for the appellants that the relinquish­
ment by Sriraj Kuar was no more than a surrender of

. T , , . 1 • 1 1 1 1 and
the widow s estate to the next reversioner which had the ziauiEasan, 

effect of ending the widow’s rights and vesting the pro- 
perty immediately in the reversioner. Section 22 of the 
Oudh Estates Act contains special rules of succession 
for intestate taluqdars and granters and after pro­
viding for succession by various heirs in clauses 1 to 10, 
the unamended Act in clause 11 provided—

“ Or in default of any such descendant then to such per­
sons as would have been entitled to succeed to the estate 
under the ordinary law to which persons of the religion, 
and tribe of such taluqdar jor grantee, heir or legatee are 
subject.”

It was argued that as the relinquishment in question 
was made at a time when the unamended Act was in 
force, it should be seen who would have been entitled to 
the estate after the death of Sriraj Kuar under the 
“ordinary law” to which Sriraj Kuar was subject. Now, 
although formerly doubt existed as to whether the 
expression “ordinary law” in section 22(11) of the Oudh 
Estates Act meant only the personal law or such W  as 
modified by custom or the terms of a sanadyit is new to 
be deemed as settled that ' ’ordinary law” includes cus­
tom and the terms of a taluqdar’s sanad. In B adri 

N arain Singh v. H arnam  K u a r  (1) their Lordships of the 
Judicial Committee dealing with a case under section 
23 of the Oudh Estates Act clearly laid down that “the 
words ‘ordinary law in section 23, like the similar words 
in section 22 clause 11, include the rule of succession 
laid down in the sanad by which the estate had been 
granted.”-—This decision has since beeii consistent^

■ (1) :(1922): I X .  49
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19.37 followed by this Court—vide A badi Begam v. Moharn- 

mad K h a lil Khan (1), D al Bahadur Singh v. H a r Bakhsh  
Bharosts Singh (2), Gane&h Bakhsh Si'iigh v. A jiid h iya  Bakhsh 

Dewan Singh (3) and Mata Bakhsh Singh v. Ajodhiya Bakhsh 

Singh (4) and was again repeated by their Lordships of 
the Privy Coimdl in D al Bahadur Singh v. H a r Bakhsh 

Singh (5). We take it, therefore, that in 1901 when the 
deed of relinquishment was executed by Sriraj Kuar in 

ziaui Hasan, favour of R. P. Singh, the latter was a person entitled to 
the estate under section 22(11) of the Oudh Estates Act 
if Sriraj Kuar had died, since there is admittedly a sanad 

of primogeniture succession in the family. The ques­
tion however is whether Sriraj Kuar had the power to 
relinquish the estate in favour of R. P. Singh.—We have 
heard the learned counsel at length on this point and 
after giving our best consideration to it, have® come to 
the conclusion that Sriraj Kuar had no such power. 
Paragraph 1 of section 11 of the Oudh Estates Act pro­
vides—

“ Subject to the provisions of this Act, and to all the con­
ditions under which the estate was conferred by the British 
Government, every taluqdar and grantee, and every heir 
and legatee of a taluqdar and grantee, of sound mind and 
not a minor, shall be competent to transfer the whole Or 
any portion of his estate, or of his right and interest there­
in during his lifetime, by sale, exchange, mortgage lease 
or gift, and to bequeath by his will to any person the whole 
or any portion of such estate, right and interest.”

“Estate” is defined in the Act as the taluqa or immov­
able property acquired or held by a taluqdar or grantee 
in the manner mentioned in section 3, section 4 or sec­
tion 5 or the immovable property conferred by a special 
grant of the British Government upon a grantee, and 
‘heir’ is defined as a person who inherits property other­
wise than as a widow under the special provisions of this 
Act. I t  is not denied that the taluqa in question was 
an estate within the meaning of the Act and from para­
graph 1 of section 11 and the definition of the term
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“heir” it is quite clear that the legislature did not intend 1937
to give the power of transfer in respect of an estate to a ^
widow. Further, the Oudh Estates Act provides special Bhahose

rules for succession to the estates of taluqdars and Dbwan
1 , 1  R a m e s h -

grantees and no taluqdar or grantee much less the war

widow of a taluqdar has power to change the pre-
scribed line of succession. Therefore Sriraj Kuar had no
power to relinquish the taluqa in favour of R, P. Singh
so as to make him a fresh stock of descent when under ziaui Hasan,

the law somebody else would be entitled to succeed to
the taluqa on her death and the relinquishment, the
effect of which was to contravene the provisions of the
Oudh Estates Act, must be held to be invalid. Reliance
was placed by the learned counsel for the appellants on
the case of Rangasami Gounden v. Nachiappa Gounden

(1) in which their Lordships held that a Hindu widow
can surrender her whole interest in the whole estate in
favour of the nearest reversioner or reversioners at the
time, but that cases was of an ordinary Hindu widow
and not of a widow governed by the Oudh Estates Act.

Reference was also made to Halsbury’s Laws of Eng­
land, Volume 24, page 292, paragraph 526 and it was 
argued that a surrender was recognized by the English 
law also but, in the first place, surrender and release 
under the English law arise out of a grant and 
do not relate to inheritance Halsbury’s Law of 
England, Volume 24, page 212, paragraph 402) and in 
the second place, in the face of the special provisions of 
the Oudh Estates Act to which Sriraj Kuar was subject 
qua the estate in her possession no other law can be 
applicable to her.

It was argued that the Oudh Estates Act being silent 
as to the power of a widow to surrender her rights to the 
next reversioner the ordinary Hindu Law should be 
looked to and applied and in support of this contention 
reliance was placed on Raghuraj Chandra y. Subhadm  
K iim v a r (2), HarnatJi K u a r v. In dar Bahadur Singh^ i ^  

and Jadunath K m r  v. Bisheshar Bakhsh Singh (4) b u t in
(1) (1918) 46 LA.:, 72. (2) (1928) LL.R4 3 LiicL,: m
(3) (1922). L.R., 50 LA.;.'69. 14) (1932) 9 O.W.N., 478.:
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1937 oor judgment it is not correct to say that the Oudh
Estates Act is silent on the point and we have akeady

Bhakose given our reasons for holding that that Act bars an
De\va5i alienation by a taluqdar’s widow.
"was ’ We therefore hold that the relinquishment in ques- 

tion. was unauthorized and therefore invalid.
T h ird  Point—
In view of the findings recorded above the question 

Thomas and whether Thakurain Shahzad Ruar got only a life estate 
Ziaui^aMii, made absolute owner of the estate by the will of 

R. P. Singh does not arise. As we have held the gift in 
favour of B. B. Singh to be genuine and valid he became 
the absolute owner of the taluqa and as Sriraj Knar’s 
relinquishment has been held to be invalid, R. P. Singh 
got no interest in the taluqa to bequeath to his wife or 
anybody else.' The will in favour of Shahzad Knar was 
consequently invalid and the taluqa must go after Srira-j 
Knar’s death to those entitled to it by the provisions of 
the amended Oudh Estates Act of 1910. This point 

also goes against the appellants.
Fourth Point—
The plea that Shahzad Kuar had completed her title 

by adverse possession by tacking R. P. Singh’s possession 
on to her own has no force as it was only in 1932 that 
Sriraj Kuar died and the present plaintiff succeeded to 
the estate. Even under the ordinary Hindu Law it is 
well settled that adverse possession against a Hindu 
female heir will not be effective against and binding on 
the reversioners.

Fifth Point—
As the gift in favour of B. B. Singh has been held to 

be valid and the relinquishment made by Sriraj Kuar in 
favour of R. P. Singh invalid, Shahzad Kuar had no right 
to make the mortgage in question in favour of the appel­
lants and the plaintiff is not at all bound by that mort-

The result is that we hold that the suit of the plaintiff- 
Tespondent was rightly decreed by the court below and 
dismiss this appeal with costs.

Appeal disrmssed,
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