
reliefs sought within the purview of section 92(1) of the 1937
Code of Civil Procedure, and that the proper remedy of 
the applicants in both these present applications lies in a M ieza

suit propely instituted under that section.” Hâ

For reasons given above, we are of opinion that the Kjan

applications of the opposite-parties were not maintain- 
able and that the learned Judge o£ the court below had jatar

no jurisdiction to entertain them. The present appli- 
cation is therefore allowed with costs and the orders 
of the court below set aside. T h o n m  a n d

Z i a u l  E a s a n ,

A p p U c a t i o f i  a l l o w e d .
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APPELLATE CIVIL

Before M r. Justice G. H . Thomas and M r. Jm tlce  
Ziaul Hasan

B. RAJA MOHAN MANUCHA and  o t h e r s  (P la in t if f s - ,  M m j, 5

a p p e l la n ts )  V. B . MANZOOR AHMAD KHAN and o t h e r s  

(D e fe n d a n ts - re sp o n d e n ts )*
C iv il Procedure Code {Act V of 1908), schedule 111 and sec­

tion 68—Execution of decree—Decree transferred to Col­
lector under section 68, C iv il Procedure Code— Decree satis­
fied by sale of some villages only— R em aining villages 
exempted from  sale by Collector—Judgment-dehtor, if  can 
validly transfer exempted villages before confirmation of 
sale— Lim itation Act { IX  of 1908), as amended in  1927— Ac­
knowledgment of payment of interest under section 20, 
requirem-ents of— Contract Act (/X of 1872), section 65—
Section 65, Contract Act, if  applies to transfers— R elie f under 
section 65 not claimed in suit or memorandum of appeal, if 
can he allowed in  appeal.

So long as a property is under the management of the 
Collector under section 68 of the Code of Civil Procedure any 
transfer of it by the judgment-debtor is wholly void. Where 
a decree is transferred to the Collector for execution under 
section 68, Civil Procedure Code, and while the property is 
under his management the decretal amount is satisfied by 
the sale of only a few of the villages and the remaining villages 
are exempted from sale by his order, it cannot be said that 
the Collector’s powers under Schedule III of the Code of

*First Civil A ppeal no. 119 of 1935 against the  decree of Saiyed Yaqoob 
AH^Rizvi, A dditional Civil Judge of S u ltanpur, dated the 2nd of Aii^usi,



1 9 3 7 Civil Procedure came to an end and that tiie judgment-debtor 
could after tliat make a valid transfer of the CKempted pro-
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perty. Until the sale by the Collector is confirmed his powers 
llA'NtroHA and duties under Schedule III, paragraph 11 of the Code of 

B a b u  ^̂ v̂il Procedure do not cease and until then the property is 
M a n zo o e  under liis management. Ballabhdas v. Sohha Singh (1 ) , and 

Mahadeo v, K rish naji (2), relied on.
Under the proviso added to section 20 of the Indian Limi­

tation Act in 1927, it is necessary that, except in the case of 
payment of interest made before the 1st of January, 1928, an 
acknowledgment of the payment appears in the handwriting 
of or in a writing signed by a person making the payment.

Section 65 of the Contract applies to transfers also.
Where the plaintiffs fail to claim any relief under section 65 

of the Contract Act in the court below and do not also raise 
the point in their memorandum of appeal, they are not en­
titled to relief under that section. In such case they should 
seek their remedy under section 65 by a separate suit.

Dr. K .  N .  K a t j u  and M r .  M .  H .  Q i c h u a i ^  for the 
appellants.

Messrs. A k h l a q i i e  H u s a i n ,  B h a g w a U  N a t h  S r i v a s -  

t a v a  and A b r a r  H u s a i n ,  for the respondents.
T homas and Ziaul H asan, ]J . :—This first appeal 

against a decree of the learned Civil Judge of Siiltanpiir 
has been brought by the plaintiffs to a suit for recovery 
of money on foot of a mortgage.

The mortgage-deed in suit was executed on the 12th 
of August, 1919, by Iltifat Ahmad Khan, father of the 
defendants-respondents, in favour of Babu Moti L ai 
father of the appellants, for a consideration of 
Rs. 10,000. The mortgaged property consisted of a 
village called Mahona Poorab and the claim was for 
recovery of Rs. 17,168-10.

The defendants raised various pleas, some of which 
were found in their favour and others against them. 
The main defence to the suit, on which the appellants' 
claim has been dismissed, was based on the fact that at 
the time of the mortgage the village of Mahona Poorab 
was under the control of the Collector to whom execu­
tion of a decree obtained by the Allahabad Bank, Ltd.,

(1) (1923) 78 I .e . ,  270. , (2) (1919) 60 I.C ., 310. ^



against the father and brothers of Ihifat Ahmad Khan 
had been transferred under section 68 of the Code of mohan
Civil Procedure. JVLinucha

In order to fully appreciate this defence and the 
plaintiffs’ rejoinder, it is necessary to go briefly into the Ahmad

history of Iltifat Ahmad Khan’s family property
Utifat Ahmad Khan was one of the six sons of Ewaz 

Ali Khan, late taluqdar of Mahona. On the 8th 
July, 1908, Ewaz Ali Khan mortgaged the entire taluqa JJ- 
consisting of twenty-six villages to the Allahabad Bank.
In 1909, he executed several deeds of gift in favour of 
his wife Musammat Saifuran Bibi and his younger 
sons. Out of the twenty-six villages comprising the 
taluqa, the villages of Mahona Poorab, Gadarya Dih 
and Deokali were gifted respectively to Iltafat Ahmad 
Khan, Musammat Saifuran Bibi and Bashir Ahmad 
Khan (another son of the taluqdar). .In 1915 the 
Allahabad Bank obtained a decree on the mortgage in 
its favour and the decree was made absolute on the 
17th of June, 1916. Before the decree was made 

final, however, Ewaz Ali Khan died a.nd Yar Muham­
mad Khan’s name was brought on record as his succes­
sor. The Bank put its decree in execution and by his 
order (exhibit A-17), dated the 3rd of February, 1917, 
the learned Subordinate Judge of Sultanpur holding 
that the property sought to be sold was ancestral pro­
perty of the judgment-debtors, transferred the decree 
for execution to the Collector.

It may be m.entioned that the suit of the Allahabad 
Bank was originally against Ewaz Ali Khan, his wife 
and all his sons with the exception of Yar Muhammad 
Khan who was made a party before the passing of the 
final decree. On the 4th of January, 1919, Yar 
Mubammad Khan applied to the Collector (exhibit 
A-9) for permission to mortgage his twenty villages to 
pay off the decree of the Allahabad Bank and this per­
mission having been granted ( exhibit A-27). Yar 
Muhammad Kha« raised a sum of 1,05,000 by
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1937 mortgaging his taluqa to the grandfather of the present 
b j l b u  i u j a  applicants on the 18th of January, 1919 ( v i d e  exhibit 
ManuceI amount so raised satisfied only a portion of

babsj Bank’s decree and there remained a balance of 
Manzoob about Rs,77,000. On the 15th of February, 1919, the 

Collector ordered the sale of the remaining six villages 
which had been transferred by gift to his wife and 

, other sons by Ewaz Ali ( v i d e  exhibit 4). On the 14th
Thomas and ‘ ' .

I j i a u l  H a s a n , of June, 1919, Iltafat Ahmad Khan also applied to the 
Collector for permission to mortgage his village of 
Mahona Poorab to pay oft his share of the balance 
remaining due under the decree { v i d e  exhibit 17) and a 
similar application was made by Musammat Saifuran 
Bibi in respect of her village Gadaryadih. Both these 
applications were dismissed and the Collector ordered 
sale of the remaining six villages with this direction that 
first of all village Gadaryadih be sold and then Mahona 
Poorab and that if the full demand be not satisfied by 
sale of these two villages, the other villages were to be 
sold each by a separate lot. It was also ordered that as
soon as by the last bid the full amount of demand is
secured the auction will be closed ( v i d e  exhibit A-20). 
The sale was fixed for the 21st of July, 1919. On that 
date the sale officer for some reason or other proceeded 
with the sale of villages Deokali and Gadaryadih and 
as both these villages fetched a total price of Rs.1,05,000 
which was more than the balance remaining due on the 
Allahabad Bank’s decree, the sale was stopped ( v i d e  

exhibit 5). It was after this that Iltifat Ahmad Khan 
made the mortgage in question in favour of Babu Moti 

':Lal.-';'' .
The main question argued before us was whether 

having regard to the provisions of paragraph 11 of 
Schedule III of the Code of Civil Procedure, the mort­
gage of village Mahona Poorab to Babu Moti Lai was 
valid. It is not disputed by the learned counsel for 
the appellants that so long as a property is under the 
management of the Collector under section 68 of the
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Code of Civil Procedure any transfer of it by the judg- 1937  

m ent-debtO i is wholly void. I t  is contended however babu Raija 

that the Allahabad Bank’s decree having been satisfied 
by the sale of villages Gadaryadih and Deokali and the «• 
remaining four villages having been released b y the aiAjffzooE 

sale officer on the 21st of July, 1919, the mortgage of f S lT  

Mahona Poorab made by Iltifat Ahmad Khan on the 
12th of August, 1919, was quite valid. The learned coun- ^
sel relies on the order of the sale officer dated the 21st of Z ia u i  H a s a n ^  

July, 1919, which says—

“ B a q i a  c h a r  m o w a z i a t  n i l a m  s e  b a r i  k i y e  g a e / ’

These words have been translated by the official 
translator as—

“The remaining four villages were discharged 
from sale.”

The more correct translation in our opinion would 
be-—

“The remaining four villages are exempted 
from sale/’

and we do not think that the order of the sale officer 
connotes any release of the villages from the Collector’s 
management. Besides, paragraph 11(1) of the third 
schedule of the Code lays down that—

“So long as the Collector can exercise or perform in 
respect of the judgment-debtor’s immovable property, or 
any part thereof, any of the powers or duties confen-ed 
or imposed on him by paragraphs 1 to 10, the judgment- 
debtor . . . shall be incompetent to mortgage, charge, 
lease or alienate such property . . .  except with the 
v/ritten permission of the Collector . . . ”

Now, can it be said that because the remaining four 
villages including Mahona Poorab were exempted 
from sale for the time being, the Collector’s powers 
under paragraphs 1 to 10 cam* to iti end? We think 
not. The proceedings in execution before the Col­
lector did not cease up to the date of the mortgage in 
question and there was a possibility of the sale of
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1937 Gadaryadih and Deokali being set aside for some rea-
son or other and the sale of Mahona Poorab ordered. 

Manucta M a h a d e o  v. K r i s h n a j i  (1) it was held that until the 
sale by the Collector is confirmed his powers and 

Manzook duties under Schedule III, paragraph 11 of the Code
i w °  of Civil Procedure do not cease and until then the

property is under his management. Similarly in D. B .

, S e t h  B a U a b h d a s  v. S o b h a  S i n s h  (2) it was held that the
Thomas mid .
ziaui Hasan, proceedings for the execution of decree by a Collector 

should be regarded for the purposes of transfers of 
the property in his hands as continuing till their final 
disposal on appeal and that so long as such proceedings 
are liable to revision or appeal it is open to the Col­
lector to set aside the sale or to order the property to be 
sold or take such other action as he is empowered to 
do by the third schedule of the Code of Civil Procedure, 
We are in perfect agreement with the view taken in 
these cases and hold that the village of Mahona Poorab 
was under the control of the Collector within the mean­
ing of paragraph 11(1) of the third schedule when the 
mortgage in question was made by Iltifat Ahmad Khan. 
We therefore uphold the finding of the learned Judge 
of the court below that the mortgage in question was 
invalid.

Next it was urged on behalf of the appellants that 
even if the mortgage was invalid the court below ought 
to have decreed the plaintiffs’ suit on the personal 
covenant made by Iltifat Ahmad Khan. The court 
below held that the claim for simple money decree was 
barred by time. Ordinarily a claim to enforce the 
personal covenant in the present case would be within 
time up to the 12th of August; 1928, as the loan was 
repayable after three years and the bond was a regis­
tered bond but the learned counsel for the appellants 
contends that limitation was extended by payments, 
made by the defendants, of interest from time to time. 
No doubt the plaintiffs alleged and the defendants

(I) (1919) 60 I .e . ,  310. (2) (1923) 78 I.C .. 270. : >
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admitted that the total sum of Rs.8,158-5 was paid by 1937

litifat Ahmad Khan and the defendants on account of b a b tj  R a j a  

interest due on the mortgage-deed in suit but under ^iawctI 
the proviso added to section 20 of the Indian Limita- 
tion A c t in 1927, it is necessary that except in the case Manzooe 
of a payment of interest made before the 1st day of khan 
January, 1928, an acknowledgment of the payment 
appears in the handwriting of or in a writing signed by 
a person making the payment. In this connection the 2 Vt«z H a s a n ,  

learned counsel for the applicants relies on a letter 
(exhibit 9) said to have been sent by Maqsud Ahmad 
Khan, defendant-respondent no. 2, to the plaintiff’s 
father on the 6th of May, 1932. That letter runs as 
follows:

“ My DEAR B a b u  S a h e b —

Compliments. About three weeks back I had received 
a letter from you in demand of interest, after which I sent 
my agent Shams-ud-din Khan to your place but he could 
only see Raja Mohan Saheb and his younger brother as 
you were too busy to have an interview with him. When 
he again made a call on you in the morning he was told 
that you had gone to Allahabad or Luckno'w. Having no 
alternative he came back. This year, Sarkar has remitted 
nearly 50 per cent, of the rent to others in my ilaqa; the 
Congress influence is strong enough to create a lot of 
obstacles in collecdons. I request you to kindly grant me 
extension of time and allowing me to defer payment of 
interest in this instalment. I shall without fail pay the 
sum of interest along with the next instalment. In these 
days I have another calamity to face with because Raja 
Saheb of Mahona has filed a case against me and so I 
am short of expenses. You are an old friend of my father 
and I consider you to be my patron, hope that you shall 
always prove yourself benevolent to me.

I hope to see you personally on the 12th or 13 th May.
: “(Sd.) MAQSOOD AHMAD/’

We are unable to accept the learned eounsers conten­
tion with regard to this document and are of opinion 
that it cannot be taken as an acknowledgment either 
under section 19 or under section 20 of the Indian



i!);n Limitation Act. Apart from the question iiow far one 
ba3 u .Ruv tbe debtors can bind the others by acknowledgment, 

Mohan there is absolutely nothing to show that this letter 
V. refers to the debt in suit. Indeed from the facts that 

itozooR this letter was not put to Maqsud Ahmad Khan while
Khan̂  witness-box, that Maqsud Ahmad Khan

is not the eldest son of Iltifat Ahmad Khan and that the 
letter appears to have been written by Maqsud Ahmad 

Z i a m H a s m ,  Khan in his personal capacity, we axe inclined to think 
that it does n o t  refer to the debt in suit. It was said 
that there is no suggestion that any debt was due to the
plaintiffs’ father by Maqsud Ahmad Khan alone but it
was for the plaintiffs who rely on this document to 
show that it related to the debt in suit and not for the 
defendants to show that it did not. We may also note 
that no reliance appears to have been placed on this 
letter before the learned Civil Judge.

As, therefore, there is no acknowledgment of the pay­
ment of interest after the 1st of January, 1928, in the 
handwriting of or any writing signed by the defendants 
and as neither is there any acknowledgment under sec­
tion 19 of the Indian Limitation Act within six years 
after the 12th of August, 1928, we agree with the court 
below that the plaintiffs’ claim for a money decree was 
barred by time.

Lastly the learned counsel for the appellants took his 
stand on section 65 of the Indian Contract Act and 
argued that though the mortgage made by Iltifat 
Ahmad Khan be held to be invalid, the plaintiffs were 
entitled to recover their money under that provision of 
law. T o this the reply of the learned counsel for the 
respondents was that section 65 of the Contract Act 
applied to agreements and contracts and not to trans­
fers of property and that as in the present ease there was 
a transfer in favour of the plaintiffs’ father and not only 
a mere contract or agreement, the plaintiffs could liot 
avail themselves of section 65. With this we do not 
agree as section 65 of the Contract Act was applied to
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transfers not only by this Court but also by their 1937

Lordships of the Judicial Committee in several ca^es—  b ab u  B a ja  

v i d e  B h o l a  N a t h  y . M a h a r a n i  K u a r  (1), R a j a  M o h a n
 ̂ i  Manuoha

M a n u c h a  y . N i s a r  A h m a d  K h a n  ( 2 )  and H a m a t h  v.

K u n w a r  v. I n d a r  B a h a d u r  S i n g h  (3). Maneooe
Another objection taken on behalf of the respond- 

ents to the plaintiffs’ claim for a relief under section 65 
of the Indian Contract Act was based on the ground 
that no such relief was asked for by the plaintiffs in their z i m i  H a s a n ,  

suit. This objection is in our opinion well-founded 
and in the circumstances of the case we think that the 
plaintiffs should seek remedy under section 65 of the 
Indian Contract Act by a separate suit. In B a r k a t  

R a m  Y .  A n a n t  R a m  (4) the Court refused to grant relief 
under section 65 of the Contract Act on the ground that 
no such relief was claimed in the suit which was one for 
dissolution of partnership and rendition of accounts and 
the Court thought that a relief under section 65 of the 
Indian Contract Act could not be granted without 
amending the plaint and directing the trial of the suit 
d e  n o v o .  The plaintiff in that suit did not claim any 
such relief in the court below and even the memo­
randum of appeal did not contain a prayer to that effect.
The same is the case here inasmuch as not only did the 
plaintiffs fail to claim any relief under section 65 of the 
Contract Act in the court below but did not also raise 
the point in their memorandurti of appeal.

Another point raised on behalf of the respondents 
was that the claim under section 65 of the Indian Con­
tract Act is barred by limitation. We do not consider 
it advisable to express any opinion on this point as we 
have held that the plaintiffs are not entitled to relief 
under section 65 in this case but should seek their 
remedy by a separate suit.

In the end the learned counsel for the a.ppellants 
argued, though in a half-hearted manner, that the

( n  (1936) L L. R ., 12 Luck., 185. (2), (1936) I . L. R . 12 Luckv, 435. : ::
(3> (1!)22) I .L .R ., 45 All., 179. (4) (1915) 31 I.C ., 632. :

OH'V V:/
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1937 village of Mahoiia Poorab was not ancestral in the
hands o£ Iltiiat Ahmad Khan within the meaning o£ 

MoHAir |-[̂ g 1-^ies framed by the Government under section 70
V. of the Code o£ Civil Procedure. As to this it is suffi-

mamooe cient to say that the plaintiffs having raised no such
Khah-° be allowed to raise it

at this stage. In paragraphs 15 and 16 of the written 
statement of defendants 1 to 5 it was clearly pleaded 

SdH asS^on the 30th of November, 1934, that the property to 
which the mortgage in suit related was under the con­
trol of the Collector under Schedule III of the Code of 
Civil Procedure and that therefore the mortgage was 
null and void. On the 8th of December, 1934, the 
statement of the plaintiffs’ pleader was recorded by the 
Court in respect to the plea raised by the defendants 
and all that the pleader for the plaintiffs stated with 
regard to the pleas contained in paragraphs 15 and 16 
of the written statement was that—

“ The property in dispute in the present suit was not 
under the control of the said Collector at the time the 
mortgage deed in suit was executed. It had been released 
by him before the said deed was executed.”

Nothing was said as to the property not being ances­
tral. Moreover, the question that the property was 
ancestral was decided by the court between the plain­
tiffs’ predecessor-in-interest and the present defendants 
by its order, exhibit A47, dated the 3rd of February, 
1917, and no objection to that order was ever taken by 
the plaintiffs or their predecessor.

The resiiit therefore is that the appeal fails and is 
dismissed with costs.

Appeal dismissed.

5 4 0  THE INDIAN LAW REPORTS [vO L. XIII


