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1937 Act, on the occurrence of default in the payment of in-
' G-ANESH stahients, a decree-holder “may, notwithstanding the 

provisions or any law for the time being in force, im- 
R-uiSab-dp mediately enforce payment of the whole amount then 

remaining due under ihe decree”. The result is that 
Srivastava, We think the learned Munsif was quite justified in allow- 

i m i t i Z j .  iiistalments to the ludgment-debtor, and that his 
action will in no way debar the decree-holders from 
obtaining relief if default is made in the payment of the 
instalments.

The result is that this revisional application is dis
missed with costs.

Application dismissed.

APPELLATE CIVIL

Before M r. Justice G. H . Thomas and 
M r. Justice Ziaid Hasan

1937 LALA PARSOTAM DAS ( P l a i n t i f f - a p p e l l a n t )  v . SYED ALI 
IG, HAIDAR AND OTHERS ( D e f e n d a n t s - r e s p o n d e n t s ) - ' ' '

Registration— Property not intended to be mortgaged included  
in the mortgage deed to give jii.risdiction for registration— 
Registration, if valid— Transfer of Property Act { IV  of 1882), 
sections 54, 91 and 92—Salc-deed, registration of—Registra- 

tration of sham deed of sale, xuhether passes ownership— 
C iv il Procedure Code {Act V of 1908), order X X I ,  ru le 63— 
Encumbrances noted in sale-proclamation— N o order that 

property sold subject to encunihnmces— Auction-fmrchaser, if 

can question validity of encumbrances— Order under nde 6.̂  
of Order X X I,  C iv il Procedure Code, when conclusive— 
Subrogation— Auction-piirchaser discharging p rio r mortgage, 

whether subrogated to rights of jirevious mortgage.

Where a portion of the mortgaged property is entered in the 
mortgage-deed merely with the object of getting the deed regis
tered in the office of a certain sub-registrar and it is never in
tended to make tliat property form part of the security, the

’̂ First Civil Appeal no. 114 of 1935, against the decree of Saiyid. O adir 
Hasan, Civil Judge of Bara Banld, dated the  23rd of May, 19S5,



r e g is t r a t io n  o f  t h e  d e e d  is  in v a l i d .  Inuganti Venkatamma Rao 1937  

V, Sobhanadri Appa Rao Bahadur Garu (1), Collector of\
Gorakhpur v. Ram Sundar M ai (2), a n d  Parshofani Das v. Piissomi 
Yar Alt (3), r e f e r r e d  to.

Section 54 of tire Transfer of Property Act no about lays Sye r>
down that immovable property worth less than Rs.lOO can be Baidak.
sold by means of a registered instrument but it does not lay 
down that if the parties to a so-called sale get a sham deed of 
sale registered without intending that the transaction should 
take effect even then the ownership of the property will pass 
from one to the other, by registration.

Where all that is done is that a mortgage is notified 
in the proclamation of sale and there is no evidence to show 
that there was any adjudication or even that any order was
passed by the court for the property being sold subject to that
mortgage, the auction-purchaser is not estopped from ques
tioning the validity of such a mortgage. Wazir Husain v.
Beni MadJio (4), and G ailu alias Dalai v. Lakha Singh (5). 
relied on.

An order under rule 63 of order XXI, Civil Procedure Code, 
is conclusive when it is passed on adjudication between two 
parties.

An auction-purchaser having an interest in the property 
mortgaged within the meaning of section 91 of the Transfer 
of Property Act, if he redeems a prior mortgage, can be subro
gated to the rights of the prior mortgagee under section 92 of 
the Transfer of Property Act. Gokuldoss Gopaldoss v. Ram- 
kiix Seochand (6), and T ou bn in  v. Steere (7), referred to.

Messrs. P i a r e y  L a i  B a n e r j i ,  A l i  Z t i h i r  and G h iik u n  

I m a m ,  for the appellant.
Messrs. M. W a s i m ^  S .  N ,  D a s s ,  A z i z  U d d i n ,  A l i  H a s a n  

and S .  H .  H a f a ,  for the respondents.
T piomas and Ziaul H asan, J J . : —^Tliis is a plaintiff’s 

first appeal against a judgment and decree of the learned 
Civil Judge of Bara Banki, dated the 23rd of May, 1935,, 
dismissing the plaintiff’s suit for recovery of money on 
the basis of a simple mortgage. In  order to understand 
the defence and appreciate the points involved in the 
case, it is necessary to state certain facts.

(1) (1936) L .R ., 63 LA ., 169. (2) (1934) L.R , 61 LA .. 2S6.
(3) (1928V L L .R ., 4 Luck., 13. (4) (1930) 7. O .W .N .. 676.
(5) (1934) 11 O .W .N ., 1475, (6) (1884) L.R . II LA., 126.
, . ■ ■■ ■ '(7 ) '3 , :Mer.::210.
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The mortgage-deed in suit was executed by Saiyid Ali
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laia Haidar, defendant No. 1, in favour of Lala Parsotam 
Das, plaintiff, on die 9th of Januaxy, 1920, for a sum 
of Rs. 10,000. The mortgage property consisted of a 

AiiiiAiDiE 16 annas share of village Kotwa, a l i a s  Wera Kazi, district 
Bahraich and an area of 4 biswas out of 9 biswas ot plot 

T h o m a s  a n d  166 in village IbrahiiiipuT, district Bara Banki. 
Z w iui^H a& an, These 4 biswas of land are said to have been purchased 

by the mortgagor for a sum of Rs.50, on the very date 
of the mortgage from Mustafa Ali Khan P. W. 1, -wdio 
is also a m u k h t a r - i - a m  of the plaintiff, by a sale-deed 
which is exhibit 2 on the record. About a month earlier, 
that IS, on the 29th of November. 1919, Ali Haidar had 
mortgaged the village in c[uestion to one Bhagwati 
Mahton for a sum of Rs.5,000.

On the 30th of July, 1931, the village of Wera Ivazi 
was sold by auction in execution of a simple money 
decree (suit no. 42 of 1926) obtained by Moti Lai, 
defendant No. 9, against Ali Haidar and was purchased 
by Zaigham Ali, predeccssor-in-interest of defendants 2 
to 7, Rai Sahib Pandit Gaya Prasad, defendant No. 8, 
and Lala Moti Lai, decree-holder, defendant No. 9 in 
proportion of 8 annas, 4 amias and 4 annas respectively. 
On the 9th of October, 1933, the mortgagee rights of 
Bhagwati Mahton under the mortgage-deed of the 29th 
of November, 1919, were purchased fi-om Lai Bahadur 
and others, sons of Bhagwati Mahton who had by this 
time died, by Zargham Haider, defendant No. 3 (son of 
Zaigham All), Govind Ram Pande, defendant No. 15 
(nephew of Gaya Prasad Pande, defendant No. 8) and 
Lala Kimdan Lai, defendant No. 16, (son of Lala Moti 
Lai, defendant No. 9). The consideration for this deed 
of sale "was Rs.l2,000. Subsequently Saiyid Ali Haider 
the mortgagor, the purchasers of the auction sale of 30th 
July, 1931 and the assignees of Bhagwati .Mahton’s 
mortgagee rights appointed one Budh Sagar Pathok, a 
vakil, as arbitrator to setde the amount that should be 
paid by the purchasers to the assignees of the mortgagee



rights and the arbitrator by his award (exhibit B-25 i937
dated 27th November, 1933) decided that sums amount- lala

ing to about Rs.22,800 should be paid by the purchasers 
to the assignees of the mortgagee rights.

It may also be mentioned that on the 29th of Septem- haidab 
ber, 1928, the plaintiff obtained an usufructuary mort
gage (exhibit B-9) of the village of Wera Kazi from Tkomns and 

Muhammad Haidar, son of defendant No. 1, and one 
Muhammad Raza, to whom the equity of redemption 
had been transferred by defendant No. 1 for Rs. 36,800 
and a sum of Rs.27,800 was set off against the amount 
due under the mortgage in suit.

The suit was contested by defendants 2 to 9 and 11 
and various pleas were raised in defence with most of 
which we are not concerned in this appeal. The ques
tions that fall to be decided in this appeal gave rise to 
the following issues framed by the lower court—

3(fl) Did the plot No. 166 situate in Ibiahimpur 
belong to Syed Ali Haidar at the date of the 
mortgage?

(6) Was this plot fraudulently entered in the 
mortgage-deed for the purpose of registration at 
Rudauli?

(c) Are the defendants 2 to 9 and 11 estopped 
from taking these pleas or from asserting facts giv
ing rise to it?

6(a) Have the defendants 2 to 9 and 11 redeemed 
the mortgage of Bhagwati Mahton dated the 29th 
of November, 1919, by getting the exhibit B-23 
executed and have they been subrogated to his 
rights?

( b )  If the exhibit B-23 does not amount to re
demption bu t assignment, are the defendants 2 to 9 
and 11 entitled to subrogation by reason of their 
having satisfied the decree as alleged, and because 
the exhibit B-23 itself amounts to redemption?

:; (c) T o  what am ount are the defendants 2 to 9 and
li 'en titled  On the basis o f the exhibit B-23 ?
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1937

vs. 
Syed 

Ali H a id a b

( d )  Were the proceedings mentioned in paras. 16 
Lala and 17 of the written statement fictitious, coloiir- 

'̂^Das™ fraudulent and did they confer any right
of subrogation on the defendants?

The learned Judge of the court below decided issue 
5  in favour of the defendants and held that the mort- 

Thomas and gage-deed in question was invalid for want of proper 
z m u i  H a s a n , On issue 6 he held that the contesting

defendants were subrogated to the rights of the mort
gagee under the mortgage of the 29th of November, 1919, 
and that they were entitled to the amount actually due 
on that mortgage. The suit was however dismissed on 
the finding on issue 3.

The first point argued before us was whether the sale 
of plot No. 166 of village Ibrahimpur of the district of 
Bara Banki by Mustafa Ali to Haidar Ali and the mort
gage of it by the latter to the plaintiff were real or 
fictitious. The plaintiff’s case in the court below was 
that this plot of land was required by Ali Haidar for 
the purpose of planting a grove and building a house 
but this story was disbelieved by the learned Judge of 
the court below. In this Court, however, the learned 
counsel for the plan tiff on the strength of the recent 
decisions of their Lordships of die Privy Council on the 
subject (to be referred to presently), argued that even 
if plot No. 166 was included in the mortgage merely for 
the purpose that the mortgage-deed be registered at 
Rudauli it did not show that the sale and the mortgage 
of it were not genuine. We have given full considera
tion to the points raised by the learned counsel for the 
plaintiff but find ourselves unable to hold that plot 
No. 166 was actually intended to be sold by Mustafa Ali 
or to be purchased, or hypothecated to the plaintiff, by 
Ali Haidar. It is proved by certified copies of patwari’s 
papers exhibit 11 (page 106), exhibit B-44 (page 15), 
exhibit B-43 (page 53), exhibit B-5 (page 163) and 
exhibit B-38 (page 63) that the entire plot No. 166 is part 
of the pathway running between two villages Bhauli and



Rudaiili and the same fact appears from the report of >937
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the commissioner who was appointed at the plaintiff’s l a -l x  

own instance to inspect and measure the plot. It is 
therefore impossible to believe that Ali Haidar should ̂ , Syed
have wanted to purchase a portion of it for the purpose Ali haidae 
of building a house and planting a grove. There is also 
no reliable evidence to show that any consideration 
actually passed for the sale of this plot. Nothing was z M i i m a n ,  

paid to the vendor in the registration office and the 
vendor only acknowledged receipt of the consideration 
before the sub-registrar. Mustafa Ali, vendor, and 
Bindeshwari Prasad P. W. 2, a marginal witness of the 
sale-deed, no doubt state that a sum of Rs.50 ŵ as paid 
by Ali Haidar to Mustafa Ali as the consideration but 
we agree with the court below that neidier of these 
witnesses can be said to be independent or reliable.
Then, there is absolutely no evidence to show that Ali 
Haidar ever exercised or tried to exercise any right of 
ownership over this land after the alleged purchase and 
it is an admitted fact that neither he nor Mustafa Ali 
ever applied to the revenue court for mutation of names.
In fact, Ali Haida.r swears that he never saw the plot in 
question except on the day when the commissioner 
appointed by the court visited it and ŵ e have no reason 
to disbelieve him on this point. It was argued that 
mutation of names in the revenue papers could not be 
effected in respect of isolated plots but this argument can
not be accepted in view of the provisions of section 32 
of the Land Revenue Act which show that proprietors 
of isolated plots also can get their names entered in the 
revenue registers.

Lastly it may be noted that the plaintiff who was him
self taking a mortgage of this plot never made inquiries 
and knows little about it and according to one of his own 
witnesses, Yawar Husain, P. W. 3, he- took the later 
usufructuary mortgage of village Wera Kazi simply 
because he apprehended that the registration of the 
mortgage-deed in suit was invalid. All these facts go to

34 OH



1937 prove that the sale and mortgage of plot No. 166 of
lal.4 Ibrahimpur were merely paper transactions and that it

pae^otam never mtended by All Haidar or the plaintiff that the 
plot should be purchased by the former and mortgaged 

Am haidaiv' to the latter. In the cases of C o l l e c t o r  o f  G o r a k h p u r  v.
R a m  S u n d a r  M a i  (1) and R a j a  I n u g a n t i  V e n k a t a r a m a  

Tim ias and V. R o j a  S o b h a n a d f i  A p p a  R a o  B a h a d u r  G a r u  (2) 
Z m ii^ H a s a n , Lordships of the Judicial Committee have laid 

down in very clear terms that in judging whether the 
registration of a document is valid it should be seen 
whether or not it was really intended that a property 
which purports to have been dealt with by the instru
ment should actually be so dealt with. In other words
whether the instrument actually "relates” to that pro
perty within the meaning of section 28 of the Indian 
Registration Act. In R a j a  I n u g a n t i  V e n k a t a r a m a  R a o  

V. R a j a  S o b h a n a d r i  A p p a  R a o  B a h a d u r  G a r u  (2), their 
Lordships remarked—

“Having regard to these pronouncements their Lord
ships can have no doubt that the criterion by which the 
question now before them must be decided is whether, 
upon the facts established by the evidence, the parties in
tended this one yard of land to pass under the deed. The 
motive may be immaterial as the respondent contends, if 
the requirements of the law have been complied with; 
but of this the intention is critical.”

It is interesting to remark that before their Lordships 
of the Judicial Committee decided the c z s e  o i  C o l l e c t o r  

o f  G o r a k h p u r  v. R a m  S u n d a r  M a i  (1), a Bench of this 
Court in circumstances similar to those of tlie present 
case held that where a portion of the mortgaged property 
was entered in the mortgage-deed merely with the object 
of getting the deed registered in the office of a certain 
sub'tegistrar and it was never intended to take that pro
perty form part of the security, the registration of 
the deed was invalid—vide L a l a  P a r s h o t a m  D a s v .  S a i y e d  

Y a , r  A l l  (3). Having found above that it was never 
intended that the ownership of plot No. 166 in village

(1) (1934) L.R., 61 LA.. 286. (2) (1936) L.R., 63 TvA,, 169.̂ : ^
(3) (1928)..I.L.R.;4 Luck., 13.
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Ibrahimpiir should pass from Mustafa Ali to Ali Haidar 
or that it should form part of the security under the L a l a  

mortgage-deed in suit, we must hold that the registration 
of the deed in suit was invalid.

It was argued that under section 54 of the Transfer of H a id a e  

Property Act the sale of immovable property of the 
value of less than Rs.lOO can be effected either by T h o m a s  a n d  

delivery o£ possession or by registered instrument and 
that in this case a registered instrument having been 
executed by Mustafa Ali in favour of Ali Haidar, the 
sale must be deemed to have been completed. Section 
54 no doubt lays down that immovable property worth 
less than Rs.lOO can be sold by means of a registered 
instrument but it does not lay down that if the parties 
to a so-called sale get a sham deed of sale registered 
without intending that the transaction should take effect 
even then the ownership of the property will pass from 
one to the other, by registration.

We have already referred to the plaintiff’s case in the 
lower court about the sale of the plot to Ali Haidar 
and to the theory put forward in this Court, The 
learned counsel was indeed very anxious to show that 
the sale in question was brought about by the 
plaintiff and from this it was argued that the 
"plaintiff intended that the sale should be a real 
transaction; but we are unable to accept this argu
ment. The plaintiff not only set up a specific case about 
the alleged sale of the plot to Ali Haidar but insisted on 
it by getting a commission issued for the purpose of a 
report that plot No. 166 was fit for the purposes for 
which Ali Haidar was said to have purchased it. More
over the plaintiff very clearly stated in the Court below:

“ There was no consultation on my part and no sdieme 
of mine in having that plot sold by Mustafa Ali to the 
mortgagor”,

and this Statement goes clearly against the contention 
now put forward on behalf of the plaintiff..

We have in short no hesitation in upholding the find
ing of the learned Civil Judge that there was no inten
tion that the sale and the mortgage should relate to plot
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iVo. 166 of Ibrahimpiir and that consequently the re- 
laia gistration of the mortgage-deecl in suit was invalid.

PAEgO TA M

Das The next point urged was that the contesting defend- 
sS,D were estopped from raising the question of the

ali Haidar validity of the mortgage. This contention is based on 
the fact that at the time of the sale of village Wera Kazi 

T h o m a s  a nd in cxccution of defendant No. 9’s decree the mortgage 
a m  notified aloug with Bhagwati Mahton’s mort

gage. It is argued by the learned counsel for the 
appellant that the property having been sold subject tO' 
the plaintiff’s mortgage, the auction purchasers cannot 
question the validity of the mortgage. We do not how
ever think that it can be said in the present case that the 
property was sold subject to the mortgages mentioned in 
the proclamation of sale. All that was done was that the 
mortgages were notified at the time of the sale. In 
W a z i r  H u s a i n  v. B e n i  M a d h o  (1) the mere fact that en
cumbrances are noted in a sale proclamation for the 
information of the auction purchaser does not establish 
that the property is sold subject to those encumbrances 
and the same view xvas taken in G a i h i  alias D a l a i  v. 
L a k h a  S i n ^ h  (2). In view of these decisions it cannot be- 
said that the village of Wera Kazi was sold in Lala Moti 
Lai’s decree subject to the mortgage in suit.

The learned counsel also relied on order XXI, rule 
63 of the Code of Civil Procedure and argued that from 
the fact that the plaintiff’s mortgage was notified in the 
proclamation of sale it must be presumed that an order 
was made for the property being sold subject to the 
plaintiff’s mortgaige and that therefore the order is con
clusive under rule 63, order XXI, of the Code of Civil 
Procedure. All order rnder that rule is conclusive 
when it is passed on adjudication between two parties. 
In the case before us, however, there is no evidence 
whatever to show that there was any adjudication or 
even that any order was passed by the court for the 
property being sold subject to the plaintiff’s mortgage., 

(n (1930) 7 O.W.N., 676. (2) (1934) il: O.W.N.  ̂1 4 7 5 . : ^ :
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We, therefore, agree with the court below that the aiic- 9̂37
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tion purchasers are not estopped from questioning the l a l a  

validity of the mortgage in suit.

The last point urged was that the proceedings relating s r l v  

to the execution of the deed of assignment by the sons 
of Bhagwati Mahton and the appointment of an arbitra
tor to setde the amount payable by the purchasers to the T h o m a s  a n d  

transferees of Bhagwati Mahton’s sons were all collusive 
and that Bhagwati Mahton’s mortgage should be deemed 
to have been redeemed by Za.igham Ali, Gaya Prasad 
and Moti Lai. In view of our findings on the third 
issue on which the suit of the plaintiff must fail, it is not 
necessary to determine the amount payable to the con
testing defendants but we may say that we have no 
grounds on which to hold all these proceedings to be 
collusive and fictitious a.s all that is pointed out is that 
the transferees of Bhagwati Mahton’s sons are sons and 
nephews of the auction purchasers but this fact is not 
sufficient. But even supposing that Bhagwati Mahton’s 
mortgage was redeemed by the auction purchasers by 
payment of Rs. 12,000 we d o  not think it makes any 
difference so far as the legal rights of the auction pur
chasers are concerned. The auction purchasers were 
persons having an interest in the property mortgaged 
within the meaning of section 91 of the Transfer of Pro
perty Act and could be subrogated to the rights of 
Bhag^vati Mahton .under section 92 of the Transfer, of 
Property Act, In G o k u l d o s s  G u p a l d o s . ' i  v, R a m h u x  

S e o c h a n d  (1) their Lordships of the Judicial Committee 
held that the doctrine laid down in T o i i l m i n  v. S t e e r e  

(2) that the purchaser of an equity of redemption cannot 
set up a mortgage which he has got in against subse
quent encumbrances of which lie had notice, is not to be 
regarded as a rule of justice, equity and good con
science and therefore cannot be applied to such Indian 
transactions as are governed by that rule. It is therefore 
clear that the auction purchasers being subrogated to 

(1) (1884) L.R., I t  la :: 126. (2) 3 Mer;, 210. ' \  -



1037 clear that the auction pin chasers being subrogated to the
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lala the rights of Bhagwati Mahton can claim the amount 
clue on Bhagwati Mahton’s mortgage and we uphold the 
finding of the learned Judge of the lower court on this 

amHaidab point also.
The result is that the appeal fails and is dismissed with, 

costs.
A p p e a l  d i m i i s s e d .

PRIVY COUNCIL

NAWAB MIRZA MOHAMMAD KAZIM ALl KHAN am> 
1038 ANOTHER (A p p e lla n ts )  V.  NAWAB MIRZA MOHAMMAD 

SADIO ALI khan and o t h e r s  (R e sp o n d e n ts)

AND

NAWAB FAKHR JAHAN BEGUM and o t h e r s  (A p p e lla n t s )  

t/. NAWAB MIRZA MOHAMMAD SADIO ALI 
KHAN (R esp o n d en t)*

[On Appeal from the Chief Court of Oudh]
Taluqdari estate— Mohammadan Taluqdar— Death of tahiqdar 

in 1921—Debts— Non4:ahqda.ri property— L iability  of taluq
dari property for debts.

A Shia Mohammadan died in 1921 possessed of a taluqdari 
estate entered under section 8 of the Oudh Estates Act {I of 
1869) in List II which would devolve on a single heir and also 
non-taluqdari property which would descend according to the 
ordinary principles of Mohammadan Law of the Shia School.

H eld, that the taluqdari and noil-taluqdari were both liable 
for his debts and that there should be a rateable allocation of 
the debts as between the taluqdari and non-taluqdari property.

(2) The value of the taluqdari property should be ascertained 
as at the date of the death of the taiuqdar, that is in 1921, and 
is not affected by a declaration made by the heir in 192-3 under 
the Oudh Settled Estates Act/1917, for section 15 of that Act 
does not operate retrospectively on rights accrued.

Musammat Mulleeka v. Musammat Jiimeela (I), Jafri Begum  
v. A m ir Muhammad (2), Aldrich v. Cooper (S), Deering v. Earl 
of Winchelsea (4), R am skilly. Edwards (5), Rnmhux Chitiangeo

^Present: L o rd  W r ig h t ,  S ir  Shadi L a l  an d  S ir  G e o rg e  R a n k in .

(I) (1872) L.R., Sup. LA. 135 S.e, (2) (1835) I.LR., 7 All. 822 (844). 
'5 W. R., 23.

(3) (1803) 8 Vesev Ju n ., .^8L (4) ( > S i t e ,  and  P u l., 270 S.CV
. . l 'C o x „ '3 1 8 ,

(5) (1885) L,R./.?1 C.D., IGO (109). : ,


