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Before Mr. Justice Bisheshwar Nath Svivastava, Chicf | udge
and Mr. Justice H. G. Smith
4 ;;);;72(), AMBIKA SINGH (PramNtirr-arpetant) o JAGDEO
e UPADHYA (DEFENDANT-RESPONDUNT)®
Limitation Act (IX of 1908), section 19—Acknowledgment—

Receipt acknowledging getting of consideration of a pronole
—No reference to earlier loa—dAddmission by executant that
receipl and pronote were in liew of loan on an earlier pro-
note—Receipt, if amounts lo acknowledgment wnder section
19—Lromissory note Insufficiently stanped and so maduis-
sible in evidence—Suit on original loan—Covenmit regard-
ing interest cannot be proved—Plainliff, if can gel com-
pensation for use of money.

Where a receipt acknowledges the veceipt of a sum of money
as the consideration of a prongte of even date and makes no
velerence to the earlior loan, hut it is admitied by the exe-
cutant in the pleadings, as well as in the witmess-hox, that
the pronote and receipt were executed in licu of an carlicr
pronote, the receipt substantinlly has the effect of an acknow-
ledement of the Hability undev the original loan and limitation
in vespect of the claim hased on the original Toan is saved
by the acknowledgment necessarily fmplied o the veceipt.
Babu Ram Chaube v. Sheo Haraklh Tewari (1), followed,
Blagwan Ballish v. Parag Navain (2), distinguished.  Ghulam
Murtaza v. Fasiun-nisa Bibi (3), not followed.

Where a promissory note is insufficiently stamped and s
therefore nadmissible in evidence, the covenant for interest
contained in the promissory note cannot be proved, but com-
pensation may be allowed to the plaintiff for deprivation of the
use of the money.

Messrs. Hyder Husain and H. H. Zaidi, for the appel-
lant.

Messts. Ram Prosad Varma (R. B and S. S. Nigam,
for the respondent.

*Sccond Givil Appeal No. 333 of 1035, against the decree of Babu Mahwsh.
war Prasad Asthana, 2nd Additional Civil Judge of Fyzahad, dated the $lst
of July, 1035, upholding the decree of Saivid Khadim Al Rizvi, Munsif of
Akbarpur, Fyzabad, dated the 18th of October, 1934,

(1 (1932) LL.R., 8 Luck., 195, (23 (1832) 6 O.W.N., ual,

(3} (1935 AR, All, 129,
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SrivasTAva, C.J. and SwitH, J.:—This is a second

1837

appeal by the plaintiff against the appellate decree of  Awsmms )

the learned Civil Judge of Fyzabad affirming the decree
of the learned Munsif of Akbarpur in that district. The
admitted facts of the case are that on the 10th «cf
August, 1928, the defendant-respondent executed a pro-
note and receipt in respect of a loan of Rs.400 in favour
of the plaintifi-appellant. On the 4th of August, 1981,
the defendant executed two pronotes and receipts in the
plaintiff’s favour, one for Rs.400 in lien of the earlier
pronote of the 10th of August, 1928, and the other for
Rs.227 in lieu either in whole or in part of the intevest
due in respect of the pronote of the 10th of August,
1928.

The present suit was instituted for recovery of the
money cue on the two pronotes, dated the 4th of August,
1951. In the course of the trial it was discovered that
the pronote for Rs.400, dated the 4th of August, 1951,
was insufficiently stamped. - It has been admitted before
us that the pronote, dated the 10th of August, 1928, was
also insufficiently stamped. In the circumstances the
plaintiff made an application for amendment of his
plaint, so as to base his claim on the original loan of
Rs400 alleged to have been advanced on the 10th of
August, 1928. The learned Munsif disallowed the
application for amendment, and ultimately decreed the
claim only in respect of the amount due on the pronote
for Rs.227, and dismissed the rest of the claim.  On
appeal the learned Additional Civil Judge granted the
application for amendment of the plaint, but he was of
opinion that the claim based on the original loan was
barred by time. He accordingly dismissed the appeal.

On behalf of the plaintiffappellant it is contended
that the receipt for Rsi400 (exhibit 1), dated the 4th of
August, 1981, constitutes an acknowledgment of liability
in respect of the loan advanced on the 10th of August,
1928, and has the effect of extending the period of limi-
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also argued that the aforesaid reccipt is a novation of
contract, and that limitation is also saved by the pro-
note for Rs.227, dated the 4th of August, 1931 (exhibit
4), under sections 19 and 20 of the Indian Limitation
Act. The receipt (exhibit 1), dated the -tth of August,
1931, acknowledges the receipt of Rs.400 as the consi-
deration of the pronote of even date. 1t makes no
reference to the original loan of the 10th of August.
1998. But it was admitted by the defendant in the
pleadings, as well as in the witness-hox, that the proncte
and receipt, dated the 4th of August, 1931, were execut-
ed in lien of the earlier pronote of the 10th of Augusi,
1998. In Babu Ram Chaube v. Sheo Hwakl Tewan
(1), it was held by a Bench of this Court, of which one
of us was a member, that the question s to whether
a document does or does not contain an acknowledgment
is always a question of interpretation, and that where
the language of an acknowledgment is on the face of it
unmeaning with reference to existing facts, extrinsic
evidence is permissible to show the true meaning of the
language used in the document, under section 95 of the
Indian Evidence Act. In the present case there is no
need for reference to extrinsic evidence, inasmuch as it
is clear on the defendant’s own admission that at the
time of the execution of exhibit 1 nothing was paid
in cash, and that the acknowledgment of the receipt of
the sum of Rs.400 was in fact an acknowledgment or the
earlier loan. The learned counsel for the defendant-
respondent himself conceded that the decision in Babu
Ram Chaube v. Sheo Havakh Tewari (1), supported the
appellant.  He has, however, relied on another decision
of 2 Bench of this Court in Bhagwan Bakhsh v. Puvag
Narain (2), and a decision of the Allahabad High Court
in Ghulam Murtaza v. Musemmat Fasiun-nisa Bibi (8).
The case in Bhagwan Bakhsh v. Parag Narain (), is not

=7

at all in point. There was no question of any receipt

(1) (193 LL.R., § Luck, 195. (2 (1082) 0 0.W.N., 4.
) (1035 ALR., AllL, 129, ‘
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in that case. The question was merely about the pro- 1937

note, which was inadmissible. In the case of Ghulurm:  Awsies
Murtaza v. Musammat Fasiun-nise Bibi (1), the learned s
Judges of the Allahabad High Court held that where AR
receipts do not purport to acknowledge liability for an

carlier debt, but merely state that the money has been i
taken under promissory notes of even date by the execut- 0 and
ant, they refer to the debts created by the promissory Suich, J.
notes themselves, and not to any earlier debt. There-

fore, if the promissory notes cannot be sued‘upon, the

receipts cannot amount to an acknowledgment of any

carlier debts of which the plaintiff can take advantage.

This case does, no doubt, support the respondent’s con-

tention, but we feel bound to follow the decision of our

own Court. We do so without hesitation because on

the defendant’s own admission, to which reference has

been made above, we have no doubt that the receipt

exhibit 1 substantially has the effect of an acknowledg-

ment of the liability under the original loan. Gur
conclusion therefore is that limitation in respect of the
plaintiff's claim based on the original Joan of Rs.400 is

saved by the acknowledgment necessarily implied in the

receipt exhibit 1. The plaintiff is therefore entitled to

a decree for Rs.400, the principal amount of the original

loan. As regards interest, we have already said that the

pronote, dated the 10th of August, 1928, was also in-
sufficiently stamped, and was therefore inadmissible in
evidence, The covenant for interest contained in the
promissory note cannot therefore be proved, but com-
pensation may be allowed to the plaintiff for deprivation

of the use of the money. Admittedly the plaintiif
obtained the pronote for which he has obtained a decree

from the lower court in part for the interest which was

due to him till the 10th of August, 1928.  Taking all

the circumstances of the case into consideration we do

not feel inclined to exercise our discretion in favour of
allowing the plaintiff any further compensation. ~ The

(1) (1985) ALR., AlL, 120,
27 oH
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1937 tesult therefore is that we allow the appeal and modify
e the decree of the lower court by giving the plaintiff a
srsa decree for Rs400 in addition to the amount decreed by

LJAG';JEO the lower appellate court. The parties shall receive and
PADHYA . . . . .
pay costs 1 proportion to their success and failure in

all the courts.
o Appeal allowed.
Swmith, J.
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Before Mr. Justice G. H. Thomas and Ay, Justice
Ziaul Hasan

_4]]1,22720 BINDESHARI SINGH Anp ANOTHER (PLAINTIFTS-APPELLANTS)

». BAI] NATH SINGH anp OTHERS (DEFENDANTS-RESPON-
DENTS)*

Hindu Law of Inheritance (dmendment) Act (II of 1929), sec-
tion 2—Succession—Sister’s position in regard to succession—
Last male owner dying prior to amending Act of 1929 coming
in force—Mother succeeding to property—Gift by mother in
favour of deceased’s sister, effect of.

The Hindu Law of Inheritance (Amendment) Act, IT of 1929,
is designed not only to give a sister a higher position in the
order of succession than she previously held in provinces where
she was already an heir, but also to constitute her an heir in
provinces where she was not previously an heir according to the
prevailing view of the Hindu Law. The Act applies even to
cases where the last male Hindu owner of the property had
died prior to the coming of that Act into force. Therefore,
after the passing of the Act the sister has a reversionary right
to the estate, so that if a mother succeeding to the property of
her deecased son, who has died prior to 1929, executes a gift of
it in favour of her daughter, the deed of gift has the effect of
acceleration of the interest in her favour and the reversionary
beirs of the deceased are not entitled to have the deed set

*Second Civil Appeal No 379 of 1935, against the decree of Syed Yarub
Ali Rizvi, Additional Civil Judge of Sultanpur, dated the 16th of Septem-
ber, 1935, confirming the decree of Babu Kamta Nath Gupta, Munsif,
Sadar, Sultanpur, dated the lth of February, 1935.



