
both sides with the object of putting an end to a con- 1 9 3 7
troversy. The arrangement in the present case was 
neither bo7ia ide nor did it put an end to the contro- Singh

. » • 'IP
versy. It is true that it is not essential that all members musammat 
of the family need be party to a family settlement. But 
in the present case the situation was such that Kandhai 
Singh was a necessary party and there could be no final 
adjustment of the dispute in his absence.

In Bkagat v. Jiladho Prasad (1) to which one of us 
a party it was held that where a document is a record of 
a family arrangement it is not liable to compulsory 
registration because it is based upon a recognition or a 
pre-existing right. In the present case there can be no 
question of recognition of any pre-existing right, nor 
does the transaction satisfy the necessary requirements 
of a family settlement. It cannot therefore be enforced 
for want of registration. The result therefore is that 
the appeal fails and is dismissed with costs.

Appeal dismissed.
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REVISIONAL CIVIL
Before M r. Justice Bisheshwar Nath Srivastava, Chief Judge 

and M r. Justice H a u l Hasan

BISHESHAR PANDE ( A p p l ic a n t )  v. TIRLOKl PANDE 1937 

(O p p o s i te - p a r ty ) *  ^4-pniii

Provincial Small Cause Courts Act { IX  of 188̂ ), sections a.nd 
35— Suit fded in  Small Cause Court— Transfer of Judge—
Successor not having Small Cause Court powers to try suit—- 
M unsif trying suit on regular side— Appeal from decree, if 
lies.

Where a Court of Small Causes ceases to have jurisdiction with 
respect to a case on account of the presiding officer’s transfer and 
all proceedings in the case are under section 36 of the Provincial 
Small Cause Courts Act to be taken in the Court of Munsif, 
which is the Court in which the suit would have been filed

^Section 115 Application No. 120/of 19‘}5, ao'ainsv the order of Babn 
Maheshwar Prasad Asthana, 2nd Additional Civil Jud.s^c of Fyzabad, I'aied 
the 17th of J u ly /1935, confirralnpi the order of Sy«! Khatlim Ali, of
Akbarpur at Fyzabad, dated the 5th of January, 1935.



on the regular side if brought after the transfer of the Small 
—-----------Cause Court Judge and the Munsif tries the suit on the regular

Pandi^ side and not as a Judge of a Court of Small Causes there is 
no reason why an appeal should not lie against his decree,

T r I LOI CI  o • 1 1  r r r
P a n d e  Section 24 contemplates the transfer of a case from one existing- 

court to any other existing ■ court and not from a court which 
has ceased to exist. If a Court of Small Causes has ceased to 
exist or the officer invested with Small Cause Court power has 
been 'transferred from the district and there is no other officer 
possessing such poH'ers, there would Ik- no court from, which 
the District Court can under section 24 transfer a case to an 
ordinary court. Bhagwaii Pande v. Badri Pande (1), relied 
on. Rom Cliamn Barm an L a i v. K ishori Lnl Rnin Snrnp (2). 
not followed. Baijoo v. Tuhh a referred to.

Dr, Q iitu lm d din  Ahmad, for the applicaut.
Mr. Akhlaque H im in ,  for the opposite-party.
Srtvastava, C.J. and Ziaul H asan, J. : —This is an 

application for revision of an order of the learned Addi­
tional Civil Judge of Fyzabad, dated the 17th of July,
1935.

The suit which has given rise to this application was 
brought by the plaintifl'-applicant on the Small Cause 
Court side in the court of Mr. Hasan Irshad, Munsif of 
Akbarpur, for recovery of Rs.205 on foot of a bond. 
Mr. Hasan Irsad had jurisdiction to try Small Cause 
Court suits up to Rs.250. The case was fixed for final 
hearing on the 30th of July, 1934, but before that dat;e, 
Mr, Hasan Irshad was transferred and was succeded by 
Mr. Khadim Ali; whose jurisdiction to try Small Cause 
Court suits extended up to Rs.lOO only. Under orders 
of the District Judge of Fyzabad, the suit was tried by 
Mr. Khadim Ali on the regular side and was dismissed. 
The plaintiff appealed against the decree dismissing 
his suit but the learned Additional Civil Judge who 
heard the appeal was of opinion that the decision of 
Mr. Khadim Ali was final and that no appeal lay 
against the decree. He therefore dismissed the appeal. 
Against this order the present application has been 
filed.

3 / 0  THE INDIAN LAW REPORTS [VOL. XIII

(I) (1931) A.I.R., All, 574. (2̂  flc|28V I.L.R., 50 All., 810.
(3) (1917) 20 O.C., B50.'



It is contended, before us that the learned Additional i9 3 7
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Civil Judge in error in holding that no appeal lay BisfiEsiuE 
against the decree of the trial court in this case and we 
agree with this contention. Section 35(1) of the Prov- 
incial Small Cause Courts Act (IX  of 1887) lays down, 
that where a Court of Small Causes or a court invested 
^vith the jurisdiction of a C ourt of Small Causes has from 
any cause ceased to have jurisdiction with respect to any Sasan,. 
case, any proceeding in relation to the case, whether 
before or after the decree which, if the court had not 
ceased to have jurisdiction, might have been had therein, 
may be had in the court which, if the suit out of which 
the proceeding had arisen were about to be instituted, 
would have jurisdiction to try the suit. It is clear from 
this that when the court of Mr. Hasan Irshad ceased to 
have jurisdiction with respect to the present case on 
account of that officer’s transfer from Akbarpur, all pro­
ceedings in the case were under this section to be taien 
in the court of Mr. Khadim Ali, Munsif, which was the 
court in which the suit would have been filed on the 
regular side if brought after the transfer of Mr. Hasan 
Irshad. Mr. Khadim Ali tried the suit on the regular 
side and not as a Judge of a Coitrt of Small Causes and 
there is, therefore, no reason why an appeal should not 
lie against his decree.

The learned Additional Civil Judge has relied on sec­
tion 24(4) of the Code of Civil Procedure which provides 
that the court trying any suit transferred or withdrawn 
under section 24 from a Court of Small Causes shall for 
the purposes of such suit be deemed to be a Court of 
Small Causes, and his reasoning is that as the District 
Judge transferred this case to the file of the Munsif, the 
latter’s court must be deemed to be a Court of Small 
Causes for the purposes of the suit; but section 24 con­
templates the transfer of a case fi'om one existing coiut 
to any other existing court and not from a 
court which has ceased to exist,, as was held in 
the Full Bench case of Bhagxunti Pande v. Badri



i<)37 Pande (1). It was held in that case that if a Court of 
Small Causes has ceased to exist or the officer invested 

pattde Small Cause Court powers has been transferred
Triliki from the district and there is no other officer possessing

such powers, there would be no court from which the
District Court can under section 24 transfer a case to an 
ordinary court and it was further said that the 

z i m i  Hasan, contingency where no court or officer invested with 
Small Cause Court powers exists is provided for in sec­
tion 35 of the Provincial Small Cause Courts Act. We 
entirely agree with this view and are of opinion that the 
present case is governed by section 35 of the Provincial 
Small Cause Courts Act, so that proceedings in the case 
would automatically be held in the court of Mr. Khadim 
Ali after the transfer of Mr. Hasan Irshad even though 
the learned District Judge passed an order of transfer of 
the case presumably under section 24 of the Code of 
Civil Procedure.

The learned Judge of the lower appellate court has 
also relied on the case of Ram  Charmi Banwari L a i v. 
K ish o ri L a i Ram  Samp (2). In that case a learned 
Judge of the Allahabad High Court sitting singly no 
doubt held that in a case in which during- the pendency 
of a suit before a Subordinate Judge having Small Cause 
Court powers, the Subordinate Judge was transferred 
and was replaced by another Subordinate Judge who had 
no such powers and the suit was transferred by order of 
the District Judge to a Munsif, section 24(4) of the Code 
of Civil Procedure was applicable and that no appeal lay 
from the decision of the Munsif but this case was not 
followed in the Full Bench case referred to above.

It was also urged that as under clause (b)(u ) o i section 
24(1) of the Code of Civil Procedure it is necessary that 
the court to which a suit is transferred for trial should 
be competent to try the same, the order of the learned 
District Judge transferring the present suit to the court 
of the Munsif was illegal and in this connection the 

(1) (1931) A.I.R., All., 574. (2) (1928) I.L-R.  ̂ 50 All., 810,
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learned counsel for the appellant relied on Baijoo v. 1937

VOL. XIIl] LUCKNOW SERIES 373

Musainmat Tulsha  (1), but this is a point which it is not bisheshae 
necessary for us to go into for the purposes of this appeal 
It is sufficient for the purposes of this appeal that, as we 
have said above, section 35 of the Provincial Small 
Cause Courts Act applies.

We therefore allow this application with costs and 
setting aside the decree of the lower appellate court 
remand the appeal to that court for decision on the 
merits.

A pplication allowed.

REVISIONAL CIVIL
Before M r. Justice Bisheshioar Nath Srivastam,, Chief Judge  

and Mr. Justice H . G. Smith

JIA LAL (D e fe n d a n t-a p p lic a n t)  v .  JAGMOHAN LAL 1937 
(P la in t i f f -o p p o s i te  p a rty } *  14,

Promissory note— Assignment of pronote made by written deed} 
validity of—Assignee, if  can sue on pronote— Endorsement 
of transfer on pronote, if  essential for its transfer.

A  written assignment of a promissory note is valid and under 
the general law, apart from the Transfer of Property Act, such 
assignment gives to the assignee the right of suit upon the note.
There is no authority to show that assignment of a pronote is 
not po.ssible except by means of an endorsement. Palawan v.
B. K am i (2), relied on. Parsotam Saran Banliey La i (3), 
H arliishore Barua V. Guru M ian Chowdhry (4), m d  Maung 
Saiv Y. higrasioamy {5), distingmshed.

Mr. G. P. S h u k k j for the applicant.
Messrs. H . D . Shandra and N asir JJllah Beg^ for the 

opposite-party.
Srivastava, C.J. and SmitH) This is an applica­

tion in revision under section 25 of the Provincial Small 
Cause Courts Act against the decree of the learned 
Second Additional Judge of the Small Cause Court

*Section 25 Application No. 115 of 19.85, against the decree of Pandit Girja 
Shankar Judge, Small Cause 'Court, LucknoAv,
elated the 30th of September, l335.

(1) (1917) 20 0.c.,; 35i). : (2) (1922) 66 LG„ 501.
(3) (1935) A.LR., All., 1041. (4) (1931) A.I.R., Cal., ,?S7.

(5) (1920) 56 LC., 259.- : : .


