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Before M r. Justice Ziaul Hasan 
GHULA.M HAIDAR KHAN (J u d g m e n t-d e b to r -r i^ s i’o n d e n  f .  v .

1937 PANDIT HARSHI RESH (DECREE-HOLDER-lUiSPONDENT)®

.United Provinces Encum bered Estates Act (XXF of 1934) sec
tions 6, 7, 45 and i1 — Execution of decree— A ita ch n en t of 
money in hand of Court of Wards— Money sent to execut
ing court— O rder passed by Collector under section 6, E ncum 
bered Estates Act before order for payment of money io  dec
ree holder— Application by judgm enN lcbtor for stay of pay
ment under section Money attached^ if can he afterwards 
paid to decree-holder— M u n sif executing decree also a special 
Judge for purposes of Encunibered Estates Act— O rder 
rejecting application for stay— Appeal dimiissed--~Seco7id 
appeal, if  barred under sections 45 and 47.
Where a sum of money is in tlie hands of the Couri; of Wants 

to the credit of a judgment-debtor is attached in execution ol: 
a decree against him, no doubt the attachment is completed 
when the money is sent by the Court of Ŵ 'ards to the Court 
but to say that the attachment is not in force after the receipt 
of the money by the court is wholly incorrect. In fact, it is by 
the very force of the attachment that the money is in court 
and so long as it is not disposed of by the court by paying it 
over to the decree-holder or otherwise, the attacliment nnist 
be deemed to be in force. If, therefore, ])efore any order for 
payment of the money to the decree-holder is passed l;iy 
the court, the C'iollector on an application under the Encirsn- 
bered Estates Act passes an order under section 6, tlien under 
section 7(1) of the Act the attachment becomes null and void 
and consequently the money cannot be made ovei' to t!ie 
decree-holder.

The restrictions prescribed by sections 45 to 4? of the Encum
bered Estates Act apply only to orders, deciees, decisions and 
proceedings of Special Judges under the Act and not to those 
of ordinary courts. Where, therefore, a judgment<lel)tor puts 
in an application in the court of the Munsif sayuig that he had 
made an application imder the Encumbered Estates Act and 
asking the court not to pay the money received by means of 
the execution of the decree to the decree-holder, but the court 
is of opinion that section  ̂ of the Encumbered Estates Act does

^Execution of Decree Appeal No. 52 of 193(5, aj>;iinst the ordci' of Sye<l 
Abid Raza, Civil Judge of Gonda, dated the 12ih of November, 
coafirming the order of Syed Abiil Qasira Zaidi, Munsif of Gouda, t lu e d  
the 28th of September, 1936.



not apply and rejects the judgment-debtor’s prayer and on 1937
appeal the Civil Judge is of the same opinion as the learned — ------- -
Munsif and dismisses the appeal, then a second appeal is not haidau 
barred by sections 45 to 47 of the Encumbered Estates Act oa 
the ground that the Munsif who rejected the judgment-debtor’s PANbr-’ 
application was a Special Judge for the purposes of the En- Habshi 
cumbered Estates Act, as the order passed in the case cannot 
be said to have been passed by him as a Special Judge, but is 
passed by him in his ordinary jurisdiction as a Munsif under 
section 47 of the Code of Civil Procedure.

Mr. M oham m ad A yub, for the appellant

Messrs. L . S. M ism  and Sri Ram, for the responcleir;

ZiAUL H a s a n  ̂ J . : —This is a judgmeiit'debtor s 
appeal against an order of the learned Civil Judge of 
Gonda dismissing the appellant’s appeal against an 
order of the learned Munsif of that place.

The respondent held a decree for money agairist the 
appellant and in execution of that decree he applied for 
attachment of a certain sum of money that was in the 
custody of the Court of Wards to the credit of the judg- 
ment-debtor. The order for attachment of the money 
was passed by the learned Munsif on the 1st of July,
1936. Certain objections were raised to the attaclment 
of the money by the Special Manager of the Court of 
Wards, Gonda, but after some con’espondence between 
the Special Manager and the court, the money was sent 
by the Court of Wards to the court of the Munsif on the 
16th of September, 1936. On the 17th of September,
1936, the judgment-debtor made an application to the 
Collector under the Encumbered Estates Act of 19.M- 
and on the 19th of September, 1936, he put in an 
application in the court of the Munsif saying that he 
had made an application under the Encumbered Estate?
Act and asking the court not to pay the money received 
from the Court of Wards to the decree-bolder. T hiS  

application was presumably made with a view to ask the 
court to give effect to the provisions of section 7 of the 
Encumbered Estates Act, but the court was of opinion
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Z iaul Hasan,

1937 that that section did not apply and rejected the judg- 
aiTOLAM inent-debtor’s prayer. The jiidgment-debtor appealed 

against this order but the learned Civil Judge who heard 
Pandit appeal was of the same opinion as the learned 
Hakshi Munsif and dismissed the appeal. Hence this second

IVESH  ̂ ^

appeal by the judgment-debtor.

A preliminary objection to the hearing of this appeal 
i. ’ has been raised on behalf of the respondent and reliance 

is placed on sections 45(2) and (5) and 47 of the Encum
bered Estates Act. Section 45(2) of the Act runs as 
follows;

“ An appeal against any decision, decree or order of a 
Special Judge of the second grade under diis Act: shall lie 
to the District Judge. The period of limitation for appeals 
under this sub-section shall be thirty days.”

Section 45(5) provides that the decision on an appeal 
under this section shall be final. Section 47 says:

“Except as provided in sections 45 and 46, no proceedings 
of the Collector or Special Judge under this Act shall be 
questioned in any court.”

It is argued that the learned Munsif who rejected the 
appellant’s objection is a Special Judge of the second 
grade, that therefore an appeal against his order lay to 
the District Judge and that under sub-section (5) of sec
tion 45 the decision given by the lower appellate court 
on the appeal brought by the judgment-debtor is hnai. 
Section 47 of the Act is cited as showing that not even 
a revision lies against an order of the Special Judge 
except to the court, and in the circumstances, mentioned 
in section 46.

I have carefully considered the arguments of the 
learned counsel for the respondent on this point but 
am unable to hold that the present appeal is barred by 
sections 45 to 47 of the Encumbered Estates Act. No 
doubt the learned Munsif who rejected the judgment- 
debtor’s application of the 19th of September, 19B6, 
happens to be a Special Judge for the purposes of the 
Encumbered Estates Act but the order passed in the
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present ease cannot be said to h ave been passed by h im  1137
as a Special Judge. I t  w as c lear ly  passed by h im  in  

his ordinary jurisdiction as a Munsif under section A1 

of the Code of Civil Procedure. I t  appears that this «■
order was passed by h im  on the 28th of September, 1 936, H a r s h  I

and that on that very date, the Collector passed an order 
under section 6 of the Encumbered Estates Act 00 the 
judgment-debtor’s application and forwarded that appli- ziaui Ham n 
cation to the learned Munsif under th e  same section; 
but even if the Collector had passed his order prior to 
the 28th of September, 1936, it would not in my opinion 
have made any difference simply for the reason that the 
order of the learned Munsif now under consideration 
was not passed by him in his capacity as a Special Judge 
under the Encumbered Estates Act. The restrictions 
prescribed by sections 45 to 47 of the Encumbered 
Estates Act apply only to orders, decrees, decisions and 
proceedings of Special Judges under the Act and not to 
those of ordinary courts. I am therefore of opinion 
that there is no bar to the maintainability of this second 
appeal.

Turning now to the merits it seems to me that the 
appeal is well-founded. Section 7(1) of the Encumber
ed Estates Act provides—

“ When the Collector has passed an order under section 6 
the following consequences shall ensue:

(a) a ll proceedings pending at the date of the said 
order in  any civil or revenue court in the United Prov
inces in respect of any public or private debt to which 
the landlord is subject, or with which his immovble 
property is encumbered, except an appeal or revision 
against a decree or order, shall be stayed, all attach
ments and other execution processes issued by any 
such court and then in force in respect of any such 
debt shall become null ahd void, and no fresh process 
in execution shall, except as hereinafter provided, be 
issued , , .

The first portion of this sub-sectiou M  to stay 
of proceedings is not relevant for purposes of this case

VO L. XniJ LUCKNOW SERIES 3 1 5



it is only the second portion declaring attachments 
ghulam and other execution processes as null and void with 

which we are concerned. The crux of the question is 
Pandit whcn the Collector passed an order under sec-

^ September,
1936, the attachment of the money made by the decree- 
holder was in force or not. In my opinion it certainly 

■Smui Hasan. jj, argucd that after the money was received 
in court on the 16th of September, 1936, the attachment 
ceased to exist and was no longer in force. I cannot 
accede to this argument. No doubt the attachment 
was completed when the money ŵ as sent by the Court 
of Wards to the court but to say that the attachment 
was not in force after the receipt of the money by the 
court appears to me to be wholly incorrect. In fact, 
it was by the very force of the attachment that the money 
wts in court and so long as it was not disposed of by the 
court by paying it over to the decree-bolder or nther- 
W‘ise, the attachment must be deemed to be in force. It 
is not alleged that any order for payment of the money 
to the decree-holder had been passed by the court 
before the passing of the order under section 6 of the 
Encumbered Estates Act by the Collector on the 28th 
of September, 1936, and it is therefore clear to my mind 
that when on the 28th of September, 1936, the Collector 
passed his order under section 6, the attachment of the 
money in respect of the debt due to the decree-holder 
from the defendant landlord was in force. Therefore 
imder section 7(1) of the Act that attachment became 
null and void and consequently the money could not 
be made over to the decree-holder.

The appeal is therefore decreed with costs and the 
orders of the lower courts set aside.

A ppeal allowed.
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